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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL GALANTE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9512559


v.
)



)
AWCB Decision No. 98-0178

ACE PLYWOOD,
)



)
Filed in Fairbanks, Alaska


Employer,
)
July 6, 1998



)


and
)



)

HOUSTON GENERAL INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                         )


This claim for temporary total disability (TTD) benefits was heard at Fairbanks, Alaska on May 21, 1998.  The employee represented himself.  Attorney Tasha Porcello represented the defendants.  The record closed at the end of the hearing.

It is undisputed the employee was injured on June 13, 1995 when he stepped on a rock, twisting his left knee.  He sought medical treatment from Robert Dingeman, M.D., and, after undergoing  magnetic resonance imaging (MRI), he underwent an arthroscopy on August 10, 1997.

Thereafter, the employee was given physical therapy but he continued to report knee pain.  On November 2, 1995, Dr. Dingeman tentatively released the employee for modified work.

On November 14, 1995 John Frost, M.D., examined the employee and recommended a bone scan.  On November 27, 1995 Dr. Dingeman concurred with the recommendation and, upon completion, the scan revealed apparent osteonecrosis.

On December 12, 1995 Dr. Dingeman explained to the employee his knee was undergoing changes due to disuse.  He encouraged the employee to discontinue his use of a knee immobilizer and crutches. On February 26, 1996, the employee saw John Joosse, M.D., at the request of the employer.  Dr. Joosse concluded the employee was suffering from a probable reflex sympathetic dystrophy, as a result of his knee injury.  Dr. Joosse did not believe the employee was medically stationary or ratable; however, Dr. Joosse thought the employee could do sedentary light-duty employment.  Dr. Joosse recommended an aggressive active exercise program.  Dr. Joosse concluded that if the employee did not make adequate progress, another MRI should be done, which would adequately diagnose osteonecrosis or reflex sympathetic dystrophy.


On May 6, 1996, after electing to change treating physicians, the employee was evaluated by Richard Cobden, M.D. Dr. Cobden found the range of motion of the employee's knees was within normal limits, with some tenderness along the medical joint line on the left.  Thigh circumference was equal without evidence of atrophy and the calf circumferences were equal.  Dr. Cobden recommended a sympathetic block and anticipated medical stability within the next six to twelve weeks, depending upon the reaction to the injection.


On June 12, 1996, Dr. Joosse once again examined the employee.  Dr. Joosse noted that employee stated that he was no better and no worse than when he was last seen, other than he had new complaints in his right knee and left ankle.  Dr. Joosse noted his observations of the employee's inconsistent use of crutches and ability to ambulate.  He said the employee had 0-140 degree range of motion of his knee with no warmth or effusion.  He reported mid-patella circumferences were equal right and left.  X-rays of the knees were of good quality and demonstrated mild medial condyle squaring with healthy joint spaces, no evidence of osteoporosis or fracture or other abnormality.  Dr. Joosse stated:


The patient's condition appears to be stable.  His exam has no objective findings and the x-ray examination of his knee today appears normal.  He has made significant gains in his quadriceps strength.  He is using no medications and is currently performing a self directed fitness and exercise routine.

Dr. Joosse concluded the employee had a four percent whole person impairment under the 4th Edition, AMA Guidelines.


On July 15, 1996, the employee was seen by Dr. Cobden.  The employee related that, overall, he was not better and might be worse since July 7, 1995.  The range of motion of his left knee was 10-110 degrees, compared to 1 to 160 degrees on the right knee, with no atrophy.  There was some warmth to the left knee with no effusion and no laxity.  Dr. Cobden recommended an additional MRI, which we performed.


The MRI showed no evidence of osteonecrosis.  When compared with the prior MRI, there was increased signal intensity of the posterior horn of the medial meniscus, consistent with a tear, while the posterior horn of the lateral meniscus was consistent with a previous partial meniscectomy.


On August 5, 1997, the employee was again seen by Dr. Cobden.  Dr. Cobden noted a one centimeter difference in girth of the left thigh and left calf versus the right thigh and right calf.  Dr. Cobden suggested a diagnostic arthroscopy and "deferred" a permanent impairment rating until after the arthroscopy.


On October 2, 1996, Dr. Cobden performed the second arthroscopy of the employee's left knee.  Dr. Cobden indicated he found a "fairly slight" tear on the inner edge of the meniscus posteriorly, which he "shaved."


On October 17, 1996, Dr. Cobden noted the employee had multiple complaints but overall seemed better.  Dr. Cobden recommended physical therapy.  The employee testified that he felt much better after this second surgery, only to relapse after returning to the rigors of physical therapy.


On November 22, 1996, Equinox Physical Therapy wrote Dr. Cobden stating  the employee reported no changes in his complaints regarding his left knee with no improvement noted in his ability to use his left knee without pain; that there was no improvement in his ability to bend his left knee; that the patient had progressed in amount of resistive exercises with no progression from walking with a stiff left knee. 


On November 25, 1996, Dr. Cobden noted a one centimeter difference in thigh and calf circumference of the left versus the right thigh and calf.  Dr. Cobden noted: "I think he is improving."


On January 8, 1997, Dr. Cobden noted the employee reported physical therapy was "not helping much" and that the employee was maintaining an active home exercise program.  Dr. Cobden stated the employee was nearing a permanent and stationary level and was ready for permanent partial impairment rating.  Dr. Cobden did not expect "much more improvement" in the future.


On February 24, 1997, the employee reported no subjective improvement in his condition.  Dr. Cobden was unable to find any objective change, on examination.  Dr. Cobden noted the employee probably was ready for a permanent impairment rating.


On April 11, 1997, the employee was examined by Ramon Bagby, M.D., on behalf of the employer.  Dr. Bagby noted that the employee had a four percent permanent partial impairment under the AMA Guidelines, 4th Edition; that the employee had sustained a "mild intersubstance tear of the medial and lateral menisci" and the employee was probably medically stable, following his initial surgery, by January 1, 1996.


Although Dr. Cobden initially rated the employee as having a 5% whole body impairment due  to his left knee injury, Dr. Cobden review Dr. Bagby's report, referenced the 4% whole person impairment, and concluded that he generally concurred with Dr. Bagby's findings, and had nothing further to add to them.


On July 8, 1997, Edwin Voke, M.D., performed a second independent evaluation (SIME) on the employee, on behalf of the board. He concluded, in part, the employee was medically stable and had a 4% impairment of the whole person due to his left knee injury, at the time of the examination.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

An employee's entitlement to TTD ends upon reaching a medically stable and stationary condition. As 23.30.185,  At AS 23.30.[395](21), medical stability is defined as:


[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time.


In addition, "Medical stability shall be presumed in the absence of objectively measurable improvement for  a period of 45 days.  The presumption may be rebutted by clear and convincing evidence." Id. "A party arguing for a  finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.[395](21)."  Lano v. Houston Contracting, AWCB Decision No. 97-0066 at 9 (March 20, 1997).  Once the presumption of medical stability is raised, the claimant must prove that he is not medically stable by clear and convincing evidence. Id.

The employee has undergone extensive examinations by numerous physicians, including a second independent medical evaluation on behalf of the board.  Dr. Joosse testified,
 the employee was medically stable on June 12, 1996, and the employee's subsequent surgery did nothing to improve this condition.  Dr. Cobden stated the employee was stable from the second surgery by April 1997.  Dr. Voke stated the employee was stable by the date of his July 8, 1997 examination.  Dr. Bagby stated the employee was stable from the first surgery by January 1, 1996, and from the second surgery by February 1, 1997.  Dr. Dingman stated he was "nearing" medical stability on May 6, 1996.  All, who commented agreed he was entitled to a  4% whole person impairment rating.


At his deposition, Dr. Joosse reviewed Dr. Cobden's October 2, 1996 operative report and the MRI dated July 24, 1996.  Dr. Joosse stated that neither the operative report nor the MRI caused him to change his opinion that the employee was medically stable as of June 12, 1996.  Dr. Joosse also stated the employee remained stable from June of 1996 through October 2, 1996, the date of the employee's second arthroscopy.
(Deposition of John W. Joosse, M.D., page 10, lines 10-18.)  Dr. Joosse explained that the surgical findings confirm that there was nothing unstable about the meniscus. (Id., lines 16-22.)  Dr. Joosse also stated there were no objective changes in the employee's condition between June 12, 1996 and Dr. Cobden's findings in April 1997.


Given that there was no objective showing of improvement comparing the first surgery results with the second surgery results, we find a presumption has attached that the employee reached medical stability after the first surgery, by June 12, 1996.  Further, based on our review of the record, we find the employee has not presented clear and convincing evidence to overcome the presumption.


Specifically, although numerous doctors stated the employee was medically stable as of the dates of their respective subsequent examinations, none denied that the employee might have been stable as of the June 12, 1996 date of examination by Dr. Joosse.  Moreover, Dr. Bagby speculated the employee's condition was medically stable as early as January 1, 1996.


In sum, we find the employee has not provided clear and convincing evidence that he failed to reach medical stability by June 12, 1996.  Accordingly, we conclude his claim for unpaid TTD benefits following that date must be denied.


ORDER

The employee's claim for TTD benefits for the period of June 12, 1996 through October 1, 1996 is denied and dismissed.


Dated at Fairbanks, Alaska this 6th day of July, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Galante, employee/applicant; v. Ace Plywood, employer; and Houston General Insurance, insurer/defendants; Case No.9512559; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 6th day of July, 1998.



Lora J. Eddy, Clerk

SNO
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     �As a preliminary matter, the employee objected to our consideration of Dr. Joosse's testimony and medical records, because he did not attend Dr. Joosse's deposition.  The basis of the objection was the employee's right to an opportunity to cross-examine authors of medical documents provided in Commercial Union Insurance Companies v. Smallwood, 550 P.2d. 1261 (Alaska 1976).


	In this case, the opportunity to cross examine Dr. Joosse was provided.  Although the employee testified he waited for a telephone call, expecting to participate in the deposition by telephone, the March 24, 1998 prehearing summary states only that the employee would participate by telephone in Dr. Voke's deposition held in Anchorage.  All other depositions were to be held in Fairbanks, without mention of telephone participation.  Moreover, the employee has not shown how Dr. Joosse's testimony would have been different if the employee had participated.  By affidavit, Dr. Joosse specifically denied that his testimony would have changed any, if the employee had appeared and participated in the deposition.


	Based on our review of the record, we find the employee was not prejudiced by his non-participation in this deposition.  Therefore, we find Dr. Joosse's testimony and records may be relied upon in reaching this decision.


     �The employee was paid TTD for the period of October 3, 1996 through May 1997 when he was recovering from his second orthoscopic surgery.







