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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PATRICK R. LUCE, JR.,
)



)


Employee,
)


  Applicant,
)



)DECISION AND ORDER


v.
)



)AWCB CASE No. 9326039

GRINNELL FIRE PROTECTION,
)



)AWCB Decision No. 98-0181


Employer,
)



)Filed in Fairbanks, Alaska on


and
)July 13, 1998



)

NATIONAL UNION FIRE,
)



)


Insurer,
)


  Defendants.
)

                                                          )


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on April 9, 1998.  The employee was represented by attorney Tim Dooley.  Attorney Constance Livsey represented the defendants.  The record was held open to receive additional attorney fee records and was deemed closed when we met on June 18, 1998.


SUMMARY OF EVIDENCE

The employee, Patrick Robinson ("Robin") Luce, was involved in a motor vehicle accident on the afternoon of August 24, 1993 in Fairbanks, Alaska, when the driver of another car made a left turn into the employee's path, striking the truck he was driving in the driver's side door.  In a decision and order, dated  September 6, 1996, we found the accident occurred in the course and scope of employment. (AWCB 96-0363).The employee, who was wearing a seat belt, bumped the left side of his head against the door frame of the truck.


Following the accident, the employee drove the truck home and then later drove to Fairbanks Memorial Hospital to be examined.  At the emergency room, he complained of dizziness which was resolving and a bump on his head, but no neck pain or loss of consciousness.  He was advised not to climb a ladder that night at work and was given a cervical soft collar.

The employee then went to work and worked his full normal night shift as a sprinkler fitter.  The employee lost no time from work as a result of the auto accident and continued to perform his regular duties for the duration of the job until the project was completed and the employee was laid off on October 1, 1993.  The employee also sought no further medical care.  As soon as the job ended, the employee returned to his home in Hawaii.


The employee testified he next sought medical care seven weeks after the injury on October 12, 1993, in Hawaii, the first available appointment date after return.  At that time, he saw Bernard Portner, M.D., and L.A. Cone, M.D.  He complained of intermittent but worsening neck pain and infrequent bilateral arm numbness.  He advised his physicians that he had not missed any work, as a result of the accident, but was unemployed "secondary to the nature of his construction work, i.e., he is in between assignments."  (See October 12, 1993 report of Dr. Cone.) Dr. Cone indicated that the employee "should not be working" and prescribed physical therapy.  Although the employee was already off work due to the intermittent nature of his employment, Dr. Cone's report represents the first authorization for time loss.


X-rays of the employee's cervical spine taken that day were essentially normal and bilateral EMGs performed on October 20, 1993 were also within normal limits, showing no evidence of nerve entrapment, peripheral neuropathy or radiculopathy.  A cervical spine MRI performed on October 25, 1993 was also read as normal.  No objective evidence of any cervical spine pathology was ever found.


On December 8, 1993, the employee returned to his physician stating that his neck pain was a "zero out of nine," that his midback pain "has completely resolved 100 percent," and that he now had intermittent low back pain.  On physical examination, he was found to have full and painless range of motion of his cervical, thoracic and lumbar spine, and was released to return to work, regular duty, on December 13, 1993.


Based on the employee's complaints of pain while working a few hours on December 10, 1993, however, Dr. Cone again took the employee off work from December 13, 1993 through January 4, 1994.  On December 16, 1993, the employee's physician wrote a letter to the employee's union stating that the employee had cervical, thoracic and low back pain attributable to the motor vehicle accident and that the employee wanted to undergo vocational retraining.


The employee continued to receive physical therapy several times per week based on subjective complaints and, on January 13, 1994, underwent a thoracic and lumbar spine MRI which showed a "minimal" disc bulge at T5-6 "of questionable significance" and a mild L5-S1 disc herniation with "no significant entrapment" of the nerve root and "no impingement by this small disc herniation on the thecal sac."


The employee continued to undergo physical therapy, continued to be unemployed, and subsequently developed complaints of headaches.  His treating physician, Dr. Cone, noted on February 22, 1994 that the employee had interviewed for a job as a sprinkler fitter salesman, but "did not get the job..." and "therefore, he is still unemployed."


During the following months, the employee continued to report back and neck pain, headaches, to undergo physical therapy 2-3 times per week, and to take pain medication.  In August 1995, the employee relocated to Maryland and enrolled in the University of Maryland to pursue an engineering degree.  The employee has attended college and/or worked on a part or full-time basis in light duty jobs since August 1995.  He has occasionally sought pain medication for headaches at the University clinic, but has undergone essentially no medical treatment since late 1995.


On March 15, 1996, the employee self-referred, at the suggestion of his attorney, to Glenn Ferris, M.D., in Anchorage and traveled from Maryland to Alaska for the purpose of obtaining a permanent partial impairment (PPI) rating.  Dr. Ferris rated the employee at thirty percent whole person impairment, pursuant to the American Medical Association Guides to the Evaluation of Permanent Impairment (AMA Guides), but declined to identify a date of medical stability except to state that the employee was medically stable as of the date of the March 15, 1996 examination. He opined that the employee should not perform more than light-duty work.


In connection with a civil suit the employee filed against the driver of the other vehicle, the employee was examined on September 24, 1996, at the other driver's request, by David M. Chaplin, M.D.  Dr. Chaplin reviewed the employee's medical records, obtained a history and performed a detailed physical examination.  Dr. Chaplin concluded that as a result of the August 24, 1993 motor vehicle accident, the employee had bruised the left side of his head and sustained a whiplash-type strain of his cervical spine, which had since resolved.  Dr. Chaplin further concluded that, based upon the medical records from the employee's treating physicians, his injuries related to the motor vehicle accident had resolved by January 18, 1994 and that treatment following that date related to the employee's subjective complaints only and was not supported by any objective findings of injury.  Dr. Chaplin concluded that "There is no persistent disability that can be related to the August 24, 1993 motor vehicle accident" and that by January 18, 1994, the employee was able to return to work as a sprinkler fitter.  Dr. Chaplin specifically disagreed with Dr. Ferris' thirty percent PPI rating, stating that "any loss of motion in [the employee's] dorsal and lumbar spine at this time is related to deconditioning and cannot be related specifically to accident in question."


On January 18, 1997, the employer arranged for an independent medical evaluation (EME) with Stephen Marble, M.D., a physiatrist.  Dr. Marble also reviewed the employee's medical records, obtained a detailed history and performed a physical examination. Dr. Marble concluded that the employee had reached medical stability, as that term is defined in the Alaska Workers' Compensation Act, "within six months from his motor vehicle accident date of August 24, 1993." (See Marble report, dated January 18, 1997 at page 7.)  Dr. Marble found that the employee sustained a nine percent impairment of the whole person according to the Third Edition (unrevised) of the AMA Guides, required no further medical treatment and suggested that the employee lift and carry no more than twenty-five pounds on a frequent basis and fifty pounds occasionally.


Based upon the dispute over the date of medical stability and appropriate PPI rating, we scheduled a second independent medical evaluation (SIME) to be performed by Edward Voke, M.D.  Dr. Voke examined the employee on April 21, 1997.  He concluded that the employee was medically stable by the time he left Hawaii in August 1995, and that the employee did not require any additional medical treatment, although he would benefit from "a good physical fitness program in any gym."  Dr. Voke concluded that the employee could perform medium-duty work and could lift up to fifty pounds and agreed with Dr. Marble that the employee had a nine percent PPI rating in accordance with the AMA Guides.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW
I.  Statute of Limitations


The defendants assert the employee's claim is barred by applicable statutes of limitations.


AS 23.30.100 states, in part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


In Cogger v. Anchor House, Memorandum Op. No. 4809 (Alaska, April 18, 1997), the Alaska Supreme Court states:


An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation.  As 23.30.100. For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State House. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .


Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability. 518 P.2d at 761. The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely. For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs. However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted).


In this case, the employee indicated his delayed reporting should be excused because he expected to recover from his condition and he did not realize the seriousness of his problem and its relation to his employment until December 1993. Moveover, the employee asserts, as in Kolkman v. Greens Creek Mining Co., Memorandum Op. No. 4408 (Alaska, April 18, 1997), the employee's failure to give formal written notice should be excused because the employer had "knowledge of the injury" and was not prejudiced by the delay.


In Kolkman the court disapproved the requirement which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985) that the employer must have knowledge of the work-relatedness of the injury.  The court in Kolkman held that the statute should be read literally to require only that the employer must have knowledge of the injury.


In this case, the record reflects the employer's agents were aware of the employee's medical condition.  We base this conclusion on the testimony of  his co-workers and of his supervisor Mark Taylor who confirmed they were aware the employee had back problems related to the traffic accident.  Additionally, we find the defendants were not prejudiced by the delay.  As in Kolkman, there is no indication the defendants in this case would have been in a better position to investigate the claim with earlier reporting.  See, also, Tinker v. Veco, 913 P.2d 488 (Alaska 1996); Dafermo v. Municipality of Anchorage, 941 P.2d 114, (Alaska, June 20, 1997).  Accordingly, we find any delay in the employee's reporting should be excused and the thirty-day period did not begin to run until December 1993.

II.  Aggravation of Pre-existing Condition, Latency and  Presumption of Compensability.


The defendants contend the employee loses the benefit of any presumption of compensability provided at AS 23.30.120 because the employee filed his claim more than 30 days after the date of injury.  AS 23.30.120(b). We have already found, however, that the employee's condition was latent and the thirty-day period did not start to run until December 1993.  Accordingly, we will review the presumption analysis as applied in this case.  The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In determining whether the presumption attaches, the employee's credibility is not considered.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Cheeks v. Wismer & Becker/G.S. Atkinson, 742 P.2d 239 (Alaska 1987). Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces substantial evidence to the contrary.  Baker v. Reed-Dowd Co., 836 P.2d 916, 919 (Alaska 1992) (quoting Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991) (citation omitted.)) The weight to accord the doctors' testimony also occurs after determining whether the presumption is overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).  We have the sole power to determine the weight accorded the employee's testimony.  AS 23.30.122.  The Alaska Supreme Court has held that when an employee testifies falsely in one instance, we may elect to disregard his otherwise uncontradicted testimony.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


We find the employee established the preliminary link in this case, based on the testimony of the employee,  his co-workers, supervisor, and his physician Dr. Portner.  To overcome the presumption, the defendants rely upon the following, which we find is substantial evidence to overcome the presumption:


 1) The employee's testimony that while he claims his injury was incapacitating, he was able to continue his regular full-time sprinkler fitter duties for five weeks after the date of the accident; all the while without apparent medical limitation.  2) The medical reports generated by Drs. Chaplin and Marble who concluded any effects from the August 23, 1993 injury were resolved by January or February 1994.


Based upon our conclusion the defendants have produced substantial evidence to overcome the presumption, we find the employee must prove his claim by a preponderance of the evidence.  We find the employee was a credible witness. AS 23.30.122. We believe the employee was a hard worker who liked his job and who did not wish to create any problems with his employer.  We find he was able to complete the five weeks at his job assignments by relying upon the support and assistance of co-workers.


Based on the testimony and evidence of Dr. Ferris, his treating physicians Dr. Porter and Dr. Cone, and on the medical opinions of EME physician Marbel and SIME physician Voke, we find the employee's current back condition was substantially caused by his work for the employer.   Accordingly, we conclude the employee has proved the compensability of his claim by a preponderance of evidence.  Therefore, we now focus on the question of specific benefits to which the employee is entitled.

III.  Temporary total disability and temporary partial disability.


An employee's entitlement to TTD and TPD ends upon reaching a medically stable and stationary condition.  As 23.30.185, 200.  At AS 23.30.[395](21), medical stability is defined as:


[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time.


In addition, "Medical Stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days.  The presumption may be rebutted by clear and convincing evidence." Id. "A party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in As 23.30.[395](21)."  Lano v. Houston Contracting, AWCB Decision No. 97-0066 at 9 (March 20, 1997).  Once the presumption of medical stability is raised, the claimant must prove that he is not medically stable by clear and convincing evidence. Id.


The employee was first authorized time loss benefits by his treating physicians on October 12, 1993.  Dr. Chaplin has concluded, based upon the mechanism of injury involved in the vehicle accident and the documentation contained in the medical records of the employee's treating physician, that the effects of the August 23 injury were resolved by January 18, 1994. Based on Dr. Chaplin's reports, the employee would thus be entitled to TTD benefits from October 12, 1993 to January 18, 1994, a period of fourteen weeks.  Dr. Marble, the employer's evaluating physician, identifies a very similar date utilizing the definition of medical stability contained in the Alaska Act and relying again upon both the records of the employee's treating physician and on his own experience treating soft tissue injury.  Dr. Marble concluded that the employee had reached medical stability by February 24, 1994.  Utilizing Dr. Marble's date, the employee would be entitled to an additional five weeks, three days of benefits.


SIME physician Dr. Voke indicated that he would not place the employee's date of medical stability until much later - August 1995.  Similarly, Dr. Portner testified that the employee's condition was improving through July 1995.  Dr. Ferris testified that, based on the Alaska definition, the employee was medically stable by the time he saw him on March 15, 1996.  Nevertheless, neither doctor identified any objective medical improvement occurring after the dates of medical stability identified by Dr. Chaplin and Dr. Marble.


After considering all the available medical evidence, we find the employee medically stable on February 24, 1994, the date selected by EME physician Marble.  The defendants shall pay the employee temporary disability benefits through that date.  

IV. Permanent Partial Impairment.


AS 23.30.190 reads, impart, as follows:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of  impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


Dr. Chaplin believes the employee sustained no permanent impairment as a result of this injury; Dr. Ferris ascribes a thirty percent impairment to the employee's cervical, thoracic and lumbar spine conditions.  Dr. Marble and Dr. Voke agree the employee sustained a nine percent permanent partial impairment, assuming the lumbar conditions is not related to the work-related injury.


Of the medical evaluations provided, only Dr. Ferris took into account injuries to the employee's lower back in preparing the medical conclusions.  When adding back in the lumbar spine, Dr. Voke reached an 18% PPI rating.  Based on references made in the medical record developed since the date of injury to low back problems, in addition to thoracic and cervical conditions, and based on no history of a pre-existing low-back impairment, we find the employee's low back condition is related to his work injury.  Based on the record as a whole, we find an 18% PPI  rating, as described by Dr. Voke, shall be applied in this case.  Accordingly, we conclude the defendants shall pay the employee PPI benefits based on this 18% rating.

V. Medical Costs.


As 23.30.095 (a) reads, in part, as follows:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process or recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and it's relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require....


(c) .... When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


In this case, the employee claims reimbursement of medical costs exceeding $15,000.  The defendants dispute the claim, contending these costs resulted in part, from multiple treatments exceeding our frequency standards promulgated at and for other noncompliance with 8 AAC 45.082.


Nearly all evaluating and treating doctors agree the employee's current condition was substantially caused by his work for the employer.  Accordingly, we find his medical costs shall be covered.


Based on time constraints existing on the day of hearing, however, the parties were not able to develop the record concerning the level to which any medical treatment received by the employee, exceeded our frequency standards.  We note the record does not reflect that the employee's physicians provided a treatment plan which permitted treatments exceeding our frequency standards.  We direct the parties to privately agree upon payment of medical treatments permitted by our regulations.  We reserve jurisdiction to resolve disputes.

VI.  Compensation Rate Adjustment.


AS 23.30.220, as amended effective September 5, 1995, provides part:


(a) computation of compensation under this chapter shall be the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows:


 . . . .


(4) if at the time of injury the,


(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury;


(B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, not including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13;


 . . . . 


(6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury;


. . . .


(C)  In this section,


(1) "seasonal work" means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis;


(2) "temporary work" means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury.


Based upon our review of the record in this case, we find the employee was a temporary worker. Nevertheless, given the hearing time constraints, the parties were not able to develop a record concerning the nature of his work and work history.  Therefore, we find it is not clear whether he would likely have returned to work, and at what duration and frequency as a sprinkler fitter, if he had not been injured.


In other Fairbanks venue cases of Thierolf and Barrette v. Alaska Petroleum Contractors, AWCB Nos. 96-0486, 96-0487 (December 30, 1996) we incorporated a "fairness" test in computating a compensation rate. (See, also, Lincoln v. TIC, AWCB No. 97-0212 (October 20, 1997). This approach was approved on appeal in Alaska Petroleum Contractors v. Thierolf and Barrette, Super Ct No 4FA-97-47 CI (September 24, 1997).  


Based on the inadequacy of the record as it currently exists, we direct the parties to meet and privately agree upon a "fair" compensation rate, as enunciated by the Superior Court in Thierolf and Barrette.  We reserve jurisdiction to resolve disputes.


VII.  Reemployment Benefits.


AS 23.30.041 reads, in part, as follows:


(c) If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.  The administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.


(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


We have found the employee sustained a permanent impairment which was substantially caused by his work.  Given that the employee has requested reemployment assistance, we direct that the reemployment administrator select a rehabilitation specialist to perform an evaluation of the employee's eligibility for such assistance, in accord with AS 23.30.041.

VIII.  Interest


We found the employee eligible for additional TTD, PPI, Medical and other benefits.  Based on the lost time-value of the money awarded, we find he is entitled to an award of statutory interest on the additional compensation from the time the payments were due. 8 AAC 45.142.  We reserve jurisdiction to resolve disputes.

IX.  Penalties.


AS 23.30.155(e) states:


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


Based on the incomplete record concerning whether payments were made late, without excuse, we are unable to determine whether penalties should be imposed at this time.  Accordingly, we direct the parties to meet and agree on this issue.  We reserve jurisdiction to resolve disputes.

IV. Attorney Fees.


Attorney Dooley requested an award of reasonable attorney fees, under AS 23.30.145(b), for his successful prosecution of this case.  According to his Affidavits of Attorney Fees and Costs, between February 11, 1994 and April 9, 1998, attorney Dooley billed 149.67 hours on this case at $125.00 per hour, for a total of $18,421.25.  His costs incurred, for medical and other record copies, expert witnesses fees, transportation, postage, telephone calls, paralegal, and other costs totalled $9,802.85


We have considered the nature, length, complexity, benefits received and the contingent nature of workers' compensation cases.  AS 23.30.145; 8 AAC 45.180(d)(2); Bignell v. Wise Mechanical Contractors, 720 P.2d 490 (Alaska 1986).  This claim for compensation was of long duration and of unusual difficulty.  The benefits received were substantial.  The billing rates were very reasonable.  We find that an award of attorney fees in the requested amount of $18,421.25 is appropriate in this case.  Concerning the employee's itemized costs of $9,802.85, we find these also reasonable and shall be paid.


ORDER

The defendants shall pay the employee TTD, PPI, medical costs, reemployment assistance, a compensation rate adjustment, interest, penalties, and attorney fees in accordance with this decision.  We reserve jurisdiction to resolve disputes.


Dated at Fairbanks, Alaska this 13th day of July, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Patrick R. Luce, Jr., employee/applicant; v. Grinnell Fire Protection , employer; and Nation Union Fire, insurer/defendants; Case No.9526039; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 13th day of July, 1998.



Lora J. Eddy, Clerk
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