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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KERWIN TSCHETTER,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9614159

EASTWIND,

)



)
AWCB Decision No. 98-0184


Employer,
)



)
Filed in Fairbanks, Alaska


and
)
July 15, 1998



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                                          )


We heard the employee's appeal of the Reemployment Benefits Administrator (RBA) decision denying eligibility for reemployment benefits in Fairbanks, Alaska on July 9, 1998.  The employee represented himself.  Attorney Patricia Shake represented the employer and insurer.  We heard this case with a two-member quorum board panel, under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.


ISSUE

Did the RBA abuse his discretion in determining the employee not eligible for reemployment benefits under AS 23.30.041(e)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee slipped, fracturing his left proximal fibula and twisting his ankle, while working for the employer as a driller/blaster on July 10, 1996.  The employer accepted the claim and provided medical benefits.  The employee received conservative care for his leg, then returned to his work, completing the summer and fall season.  He continues to work intermittently.


At the employer's request, the employee was examined by J. Michael James, M.D., on March 19, 1997.  Dr. James found the employee's ankle and fibula healed, with some peripheral neuropathy of the left foot.  He determined the employee to be medically stable, with a two-percent whole-person permanent partial impairment rating.


The insurer requested a reemployment benefits eligibility evaluation for the employee.  The RBA designee referred the employee to rehabilitation specialist Dan LaBrosse of Deaf Community Services, to conduct a reemployment benefits eligibility evaluation.  Mr. LaBrosse completed an eligibility report on June 25, 1997.


Based on an interview with the employee, the report listed his ten-year work history, identifying the following jobs as described in the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT): Estimator in combination with Driller, Machine in combination with Blaster; Driller, Machine; and Welder, Arc in combination with Welder, Gas.  On July 10, 1998, the employee's treating physician, Bret Mason, M.D., approved the employee's physical capacities to perform all of the job descriptions from the SCODDOT applicable to his last ten years of work.  


Mr. LaBrosse subsequently submitted an August 19, 1997 Addendum to Reemployment Benefits Eligibility Report.  Based on the treating physician's release of the employee to his work at the time of injury, and to all work performed in the last ten years, Mr. LaBrosse recommended the employee be found not eligible to receive reemployment benefits.


RBA Douglas Saltzman reviewed the eligibility reports and issued a decision on September 5, 1997, finding the employee not eligible for reemployment benefits under AS 23.30.041(e)(2) because Dr. Mason had approved his return to all the positions he held in the past ten years.  The employee was working at a remote site at the time of this decision, but appealed the decision when he returned home on October 10, 1998.


On July 7, 1998, the employee filed and served numerous documents, most of which were not relevant to the appeal of the RBA decision.  However, the July 7, 1998 filing did include a new "10 Year Work History/Physical Capacities".  This new work history added the description Material Handler to each of his former jobs, except Welder.  The Welder, Arc and Gas job was replaced with Lay-out Worker and Welder Helper.  This work history has no letterhead, nor signature.  It bears a hand-written date of "5/11/98".


Also filed and served on July 7, 1998 were medical reports from James Foelsch, M.D., (dated June 23, 1998), and Richard Cobden, M.D., (dated July 1, 1998).  Drs. Foelsch and Cobden both expressed concern over the employee's balance, and his ability to work on uneven ground in dangerous situations.


The employer objects under 8 AAC 45.052(c)(4) and 8 AAC 45.120(i) to our consideration of any of the documents filed on July 7, 1998, asserting the employee obtained and filed them late, rendering cross-examination impossible.  It points out it did not receive the documents until the day before the hearing.


At the hearing, the employee testified he now has difficulty working in drilling and blasting.  The employee argued Dr. Mason did not understand the ramifications of approving his return to his former jobs.


The employee contends he was never certified as a welder, so the eligibility report was in error when it listed that as one of his former positions.  He argued his former work required him to pack very heavy loads.  He believes the local market will not provide jobs as an estimator.  He argued the SCODDOT descriptions do not adequately reflect the actual work he performed in his jobs.


The employer pointed out the employee's treating physician approved his return to all positions worked during the last ten years.  Consequently, it argued, under AS 23.30.041(e)(1) and (2) the employee is not eligible for reemployment benefits, and the RBA decision should be affirmed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


II. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

AS 23.30.041 provides, in part:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)the employee's job at the time of injury; or


(2)other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .


The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).  We find the employee's testimony concerning his injury and disability provides substantial evidence that he is entitled to reemployment benefits.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.

 
However, Dr. Mason's approval of his return to each of the positions is substantial evidence rebutting the presumption, and the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.


The employee attempted to introduce numerous document one or two days before the hearing.  8 AAC 45.052(c)(4) and 8 AAC 45.120(i) both prohibit us from relying on reports filed and served less than 20 days before a hearing, unless the parties expressly waive their right to cross-examination.  We find the employee filed the contested medical reports and documents less than 20 days before the hearing, and that the employer refuses to waive its right to cross-examination.  Under  8 AAC 45.052(c)(4) and 8 AAC 45.120(i), we can not rely on these reports or documents.


We find the evidence is clear that the employee's treating physician released him to the jobs in the work history the employee provided to the rehabilitation specialist.  Although the employee may feel the SCODDOT physical capacity standards do not match the rigor actually required to perform his previous jobs, the law explicitly requires us to use the SCODDOT descriptions.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996).


Parenthetically, we note that even if we were to consider the reports of Drs. Foelsch and Cobden, we would still give greater weight to the physical capacities approvals by Dr. Mason.  Dr. Mason treated the employee from the time of injury onward, and he approved the employee's physical capacity to work in light of specific job descriptions.  The reports of Drs. Foelsch and Cobden were prepared in reliance on the employee's description of working conditions, provided when he was in the midst of litigation related to the very subject he was describing.


Also, even if we were to consider the "new work history" filed by the employee on July 7, 1998, we would not give great weight to its accuracy.  It was prepared for purposes of litigation, and lacks the credibility of the work history in the Eligibility Report, which was prepared in the regular course of business by the rehabilitation specialist on June 25, 1997.  We also note, that even if the employee is not formally qualified as an arc or gas welder, the physician's approval to return to any of the jobs held during that ten years would still make him ineligible under AS 23.30.041(e)(2).  Anderson v. Four Star Terminal, AWCB Decision No. 96-0480 (December 23, 1996).


By the preponderance of the available evidence, we find the treating physician's approval to return to the positions the employee worked at the time of his injury, and during the preceding ten years, renders the employee ineligible under the criteria of AS 23.30.041(e)(1) and (2).  We conclude there is no abuse of discretion in this eligibility decision, and no basis on which to overturn the RBA's denial of reemployment benefits.


ORDER

The employee's appeal is denied and dismissed.  The Reemployment Benefits Administrator's September 5, 1998 decision finding the employee not eligible for reemployment benefits is affirmed under AS 23.30.041(e).


Dated at Fairbanks, Alaska this 15th day of July, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.  A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Kerwin Tschetter, employee/applicant; v. Eastwind, employer; and Industrial Indemnity, insurer/defendants; Case No.9614159; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 15th day of July, 1998.



Lora J. Eddy, Clerk
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