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TIMOTHY DENUPTIIS,
)



)
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)
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)
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)
DECISION AND ORDER
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)



)
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)

(Self Insured),
)
AWCB Decision No. 98-0189



)


Employer,
)
Filed in Anchorage, Alaska


  Petitioner.
)
July 22, 1998

                                                       )


We heard the employer's petition for an order under AS 23.30.250 at Anchorage, Alaska, on June 23, 1998.  Attorney Joseph Kalamarides represents the employee.  Attorney Richard Wagg represents the employer.  We closed the record at the hearing's conclusion.


ISSUE

Whether to order the employee to reimburse the costs of all benefits obtained for knowingly making a false or misleading statement or representation in obtaining benefits.


EVIDENCE SUMMARY

In DeNuptiis v. Unocal, AWCB Decision No. 98-0030 (February 10, 1998) (DeNuptiis I), we approved the employee's attorney's fee agreement for his defense of this petition for reimbursement.  We incorporate by reference the facts as detailed in DeNuptiis I.


The parties do not dispute the employee injured his neck on September 5, 1996, during a safety drill on an oil platform in Cook Inlet.  In his September 9, 1996 chart note, Mark C. Kufel, D.C., noted:  "The patient entered the clinic today with a chief complaint of continued cervical thoracic pain especially on the left with a right antalgic head posture.  There is pain in the left wrist and the thoracic spine and lower back."  


The employee received temporary total disability (TTD) benefits for approximately one month.  With the exception of two days in December, the employee was able to continue working for the employer until May 12, 1997.  The employee's compensation rate was set at $700.00 per week.  The employer paid temporary total disability for the following periods of time:  September 9, 1996 to October 13, 1996;  December 13, 1996 to December 15, 1996;  and from May 12, 1997 to October 19, 1997.  In his April 16, 1998 deposition, the following exchanges occur with Dr. Kufel at 36 - 47:


A. The note states:  Patient brought in [off-work slip], he completed all but the diagnosis and doctor name and address, he will pick it up and hand deliver.  This was written by Shari, who is our work comp and personal injury billing person.


Q. So are all of the marks that are made on this report, with the exception of your name and the date by your name, then, done by Mr. DeNuptiis?


A. I do not believe so.  I believe that the nature of the sickness or injury is a typed diagnosis, and I believe Shari typed that in.  On the bottom there is also a different type , which I believe was from Jean Joy.  My signature is correct.  However, no other handwriting is mine on that.


. . . 


Q. Do you see anything in your chart that indicates that you should have restricted him from work?


A. The patient was severely forward head antalgia, severe muscle spasms.  It appeared to me he was unable to do anything.


Q. Okay.  So I take it, then, that based on his presentation to you in the clinic on May 28th, that you would take him off work?


A. This is confusing because there are several things going on here.  First of all, Mr. DeNuptiis took himself off of work on sick leave because he was very concerned about it, so there was a period where he just took off work.  Then the Alaska work comp board limits me on how many times I can actually see this patient on a graduating scale from one month down, so it's not uncommon to be allowed one treatment a month.  So great periods -- sometimes large periods of time would go in between.  And if he comes in appearing to be severely hurt, then, yes, I would have taken him off work for that.


. . . 


Q. Let me show you the report from Dr. Peterson, that is June 5th of '97.  And I guess I'm going to refer you to the objective findings of Dr. Peterson.


What I'd like you to do is just review what Dr. Peterson's report indicates he found on Mr. DeNuptiis and see if -- and ask you if those findings are consistent with your own on that date?


A. Dr. Peterson reports that Mr. DeNuptiis holds his head in a cock-robin position, rotated and tilted to the right.  My chart note reflects a right lateral head tilt as well.  His gait shows antalgia on the left.  I have not made any note of that.  He also goes into extensive testing, as we would do on the initial exams, not on the daily treatment in there.


Q. Do you see anything is his documentation there that is inconsistent with your findings on that day?


A. No I do not.


. . . 


Q. Based upon the presentation he gave you on June 5th and your examination of him on that day and your findings, would you have continued to keep him off of work?


A. At this point in his care, he seemed to be progressively getting worse again.  That was a pretty large cause for concern to me.  I could not explain why this was happening to Mr. DeNuptiis.  However he had asked me and he was very adamant that we give him a reason for this pain in his lower back and in his right arm.  When I couldn't give him an explanation, he wrote me a letter, a detailed letter, saying that he was going to get to the bottom of why this was hurting and he felt that he needed to see Dr. Peterson.  At this point I felt like this was out of my control and I felt that the orthopedic consultation with Dr. Peterson was in Mr. DeNuptiis's best interest.


. . . 


Q. Moving forward to June 16th of '97, can you describe your findings of him at that time?


A. Patient reports that he is -- his head is too far forward and that he is getting worse and that he is continuing to have right middle finger numbness.  Objectively, I tried to measure extension;  it was very decreased.  And he was acting very shaky and I could not control his movements.


I remember this particular day, as does our physical therapist, who quit the electrical muscle stim. and said that he was acting very erratically and very, very shaky.  It was like he had a cold and he couldn't get out of it, and we all noted that on that date because it was -- he stood out.


Q. Was there anything in your physical findings that would explain that reaction on his part?


A. Physically, all I noted was a decreased cervical extension.  


Q. Did you see him again after that date?


A. I saw him one more time.  That would have been July 2nd, 1997. . . . 


What I wrote [on July 2, 1997] is some quotes from Mr. DeNuptiis and him experiencing his displeasure with Dr. Peterson and how he could figure out in 20 minutes that -- what was wrong with him.  He reports that he could not hold his head up, that he needs help.  He's wondering what is wrong with him.  He feels like everyone is against him and his wheels are spinning.  He's having headaches that keep him up all night, he's up every two hours.  He report no strength in his hands or arms, and he feels like he is being driven insane.  And that's what I have written here.  The objective says, see examination, and you turn the chart over and I've given the examination findings under objective findings.


At the June 23, 1998 hearing, the employer's adjuster, Patty MacKay, testified she decided to hire a private investigator to provide video surveillance of the employee on May 14, 1997, after observing the employee present with his neck "cocked" dramatically to the right on April 30, 1997.   Her plan for the investigator, as detailed in her adjuster's claim comments dated May 14, 1997, included:  


. . . If results are successful, confirm ID, refer to MD for viewing, forward to attorney for review.  Discuss results with the claim rep, consider depo or assign additional subrosa as facts dictate****  Review omni, lmw/rep, assigned to sterling inv. for two day subrosa/activity check, inv start time to be flexible depending on whether.  Inv to contact rep for additional info. provided relevant facts 4 inv to assist in the inv. . . Budget set at 1050 report due no later than 6/10 (due date extended to compensate for bad weather).


Subsequently, Ms. MacKay hired Ronald A. Pickett of Sterling Investigations to provide video surveillance of the employee.  Mr. Pickett testified at his April 16, 1998 deposition regarding his investigations and techniques.
  Exhibit 1 to Mr. Pickett's deposition are his investigative reports to the employer.  Video surveillance showing the employee's movements were obtained by Mr. Pickett on May 28, 1997, June 5, 1997, June 7, 1997, September 24, 1997, September 26, 1997, October 3, 1997, October 21, 1997, and October 23, 1997.  The majority of the surveillance video shows the employee coming and going to his various medical appointments, both driving and walking.  The video shows the employee walking and driving with varying neck postures; sometimes erect, sometimes "cocked" to the right, and varying walking gates.


The employer urged us to pay particular attention to the video of the employee taken throughout the day on June 7, 1997.  On this date, the employee was video taped driving to a garage sale, without noticeable signs of irregular neck posture.  Later that evening, the employee was taped in a parking lot near his residence, in what appears to be negotiations regarding the sale of one of the employee's vehicles.
  The employee is seen in and out of the "jacked-up" vehicle and opening the vehicle's hood.  His neck posture/movement and gate appear primarily normal.


The surveillance continued.  Several months later, additional video of the employee was shot on October 23, 1997 at a shopping center, loading a large television set into the back of his automobile from an electronics store.  The employee appeared to ambulate freely and without restriction, maintaining what appeared to be normal neck posturing.


Ms. MacKay also testified at the June 23, 1998 hearing that throughout the surveillance period, she did not controvert the employee's continuing TTD or medical benefits because no doctor treating the employee, including the employer's physician, Ronald Brockman, D.O., would release the employee to return to work.  Both Dr. Brockman and the employee's treating physician, J. Michael James, M.D., observed the surveillance video and continued the employee's work restrictions.


On August 29, 1997 the employer videotaped the employe's deposition.  Throughout virtually the entire 91 minute video, the employee sat with his head down and forward to the right side in a pronounced "cocked" position.  Regarding the progressive worsening of his neck condition, in his August 29, 1997 deposition, the employee testified in pertinent part:


Q. I take it at some point your condition worsened again?


A. Yeah.


Q. Because you were able -- I guess you were able to work from --


A. I worked that first hitch during the sewage treatment plant (door installation incident at work), went on my week off, went back out for nights.  It was progressively getting worse as I went along.  My week off.  And at my next hitch I went out and it was getting worse.


After my second full hitch, I went to Dr. Kufel, I says, I can't do this no more.  You got to put me on light work duty.  I went back to light work duty for two hitches, which is a week on, week off, strictly days.  Wasn't getting no sleep, my neck was increasingly getting pulled over to the right.  I couldn't suspend it straight.  I had fatigue and the headaches were severe, were coming back again.  And it got to the point where it just kept building and building until I -- you know, I just couldn't endure it anymore.


Q. And how long did you continue to work before you had to stop?


A. I worked two hitches of light work duty, which was back in camp which was basically doing nothing.  At that time I was just trying to do my best.  Ice packs.  I got into town, seen him.  And that's when he decided for me to go see a Dr. Peterson.


Q. Do you recall the last day you actually worked?


A. To the best of my knowledge, I think it was May 12th.  Sometime in May.  Right around in there, yeah.

(DeNuptiis Dep. 65 - 66).


Regarding his condition after May 12, 1997, the employee testified as follows regarding his worsening neck condition.


Q. As we sit here your head is now tilted to the right.


A. It finds that sweet spot.  You know, I try to hold it upright and it's just -- it's so much fatigue that it wants to fall over there on that side, you know.  If I would have taken my medication today I would have been a little bit -- even though it's non-narcotic it still makes me a little drowsy, so I don't take it at all if I had to drive.  Lately I've been having the wife drive.


Q. When you do this therapy, then, is it designed to try and bring your head back upright?


A. Well, yeah.  Because what has happened is, with it being to the side like this, your muscles tend to have a memory.  If they don't straighten that out and get rid of it, I'll be like this the rest of my life and it will affect me.


Q. When you don't have the strap attached, do you have any exercises you do to try and bring it back upright?


A. That's what I do in the pool.  I lay on my back and slowly  -- with somebody cradling it, it takes the pressure, it takes the weight off.  I mean, my head feels like a cannonball on a little three pound stick, you know, it's just heavy.  And so with fatigue I just can't keep it up straight.  So I lay down a lot, but with these drugs that I'm taking, I really feel positive about how I'm coming around.

(Id. at 50 - 51).


Q. Obviously, I take it, the pain in your neck has been worse and the problems with the lifting have been worse.  Have there been any other changes in your symptoms since this sewage treatment incident?


A. I had some lower leg problems.  You know, I had this gimp walk, which I don't know how it came about, you know.  It's just that when I -- after I worked on that sewage treatment plant, the way I was laying down, whatever the case may be, it somehow did something to my -- the way I walked.  Like my left leg had no feeling in the bottom part of it and the toe.  I went and seen Dr. Peterson.  He said, listen, we're going to work on your neck first,  do the second half -- you know, we'll worry about the second half later, let's first get your neck straight.  I tried working it, it was -- for some reason, for whatever the reason is, it's no different than when I had lost power to my legs there in December.  It was something that was -- could not have an answer for.  And since this time, that has slowly dissipated and gone away through exercises and swimming. . . . 


A. Right now my main problem is this (pointing to neck).  I can't hold my head up straight.  It feels like a cannonball.  The fatigue of it is intense.  I have headaches.  But and I don't mean to refer back to this over and over, with this medication I'm taking, I firmly feel that I'm making some headway.  Whereas before I had nothing, just what I could get off the shelves, you know. . . . 


Q. And with the medication, does it allow you, then, to keep your head upright?  


A. Oh, it just -- it relaxes me, you know.  It relaxes me to where I can keep it upright.  And then, of course, you know I try to hold it upright as much as I can.  But if I lay in a posture where I can get that muscle where I want it, I just keep trying to work it.  When I'm walking, I try to do the same thing.  I try to keep my head upright, try to roll my shoulders, just try to -- trying to work it to where I can keep it upright.


Q. How much of the time -- how much time in a day do you spend just working on exercising you neck?


A. I would say I spend approximately an hour to two hours in the morning at the pool and then I go to therapy.  And then I have my own TENS unit that I do on my own, which is a plus for me . . . And hot and cold packs. . . . 


Q. And did you tell me earlier that you're walking around a lot now?


A. I'm getting more and more active, yes. . . .


Q. When you're just walking -- so you're walking around Girdwood now for exercise and just moving around, are you able to walk with you head straight up or do you keep it tilted over?


A. A little bit, you know, and then it finds that little sweet spot and I got to I got to straighten it back out.  But it's so sore in this injured area that it's hard for me to keep it upright.

(Id. at 69 - 72).


At the June 23, 1998 hearing, Barri Cabana testified for the employee.  She testified she spent the summer commercial fishing, and recalls seeing the employee, her neighbor and acquaintance, near the end of August walking on a path in Girdwood with his neck in a pronounced "cocked" position.  She recalled seeing the employee on later occasions with progressively better neck posture.  She believes the employee to be an honest person.


Also at the June 23, 1998 hearing, Tammi Lidsey, Senior Claims Examiner for Alaska National Insurance Co., and an acquaintance of the employee's since junior high school, testified for the employee.  She had lunch with the employee in June or July of 1997 and noticed his head "cocked" or tilted to the right.  In summary, she described the employee as follows:  "Honest, can be blunt, never known to lie, hyperactive type of person."


Sheila DeNuptiis, the employee's spouse, testified at the June 23, 1998 hearing for the employee.  She testified the employee was extremely happy working at Unocal, and enjoyed his job.  The employee's condition got worse after the sewage treatment incident, the employee's neck was much worse.  She recalled the employee's neck had little improvement during June, July, and August;  with improvement noticeable in September and October.  The employee could keep his head in the erect, or normal, posture for increasingly longer periods of time.


She testified that the employee would have good days, bad days, and worse days.  She stated that on good days, they would take advantage and do activities the employee may not have been able to do on other days.  She testified that the day they went "garage saleing," June 7, 1997, must have been a "good day" or the employee would have been home resting.  She described August 29, 1997 as one of the "worse" days;  the employee was nervous about his deposition, and got very little, if any, sleep the night before.  She said the employee had the "nervous shakes" and she was worried the employee was close to "break down nervous" over the stress of the deposition.  She stated that tension and stress would make the employee's condition worse.  In general, she described the employee as a hard worker, who enjoys working, and is "brutally honest."


Dr. Kufel provided chiropractic treatments for the employee.  Dr. Kufel testified on April 16, 1998 via deposition.  During this deposition, the following exchanges occurred:


Q. Do you recall that (the employee) did have (head tilt) prior to December (1996)?


A. Upon initial entry to the clinic, he was very much in pain and could not move his head al all.  If you do look at the very first examination date, you'll see a little number of how much motion he actually had.  He had 16 percent of normal range of motion according to the American Medical Association guidelines.

(Kufel dep. at 24).


Q. Under the May 19th, '97 note, the subjective findings, you indicate that the patient reports the head feels heavy.  It goes on to say, there is a forward head tilt and antalgic posturing.


Is that sentence something that the patient is reporting or is that something you are observing in him?


A. Subjectively the patient reports that.


Q. And objectively, what did you find?


A. I noted that there was a left subscapular pain upon digital palpation and bilateral thoracic parspinal spasms.


Q. You have the phrase in here, palpable trigger point.  Can you explain that to me.


A. Palpable means physically hands-on pushing into it.  A trigger point is a term which signifies a bundle of muscle fibers which are in a state of spasm.  When palpated, they refer pain elsewhere from the site of the palpated trigger point.  That's its definition is -- by definition, it -- by palpating a bundle of muscle and it sends a signal down your arm or to your ear, then it would be termed a trigger point.

(Id. at 32).


Q. Do you see anything in your chart that indicates that you should have restricted him from work?


A. The patient was severely forward head antalgia, severe muscle spasms.  It appeared to me he was unable to do anything.


Q. Okay.  So I take it, then, that based on his presentation to you in the clinic on May 28th, that you would take him off work?


A. This is confusing because there are several things going on here.  First of all, Mr. DeNuptiis took himself off of work on sick leave because he was very concerned about it, so there was a period where he just took off work.  Then the Alaska work comp board limits me on how many times I can actually see this patient on a graduating scale from one month down, so it's not uncommon to be allowed one treatment a month.  So great periods -- sometimes large periods of time would go in between.  And if he comes in appearing to be severely hurt, then, yes, I would have taken him off work for that.


Due to a patient scheduling conflict, Dr. Kufel's deposition was continued on April 16, 1998.


Q. I will represent to you that Mr. DeNuptiis's deposition lasted approximately an hour and a half, and during the course of that deposition his appearance remained as it is depicted in this two minute clip (of the employee's August 29, 1997 video deposition) that you just viewed.


What I would like to know is first of all, when he would come in to treat with you, did his appearance differ in any way from what you were able to observe on this videotaped deposition?


A. Yes.


Q. And how did it differ?  


A. Each time he would come in, he would appear different.  Some days he'd have a lateral head tilt, other days he'd be straight up and down. So he wasn't always presented over the course of care in that position.


Q. At the time of the treatment you were giving him in May and June of '97.


A. Uh-huh.


Q. Did he ever present to you where he was able to hold his head straight upright?


A. I have no notation of lateral right head tilt on the May 12th appointment, the May 13th appointment.


On the May 15 appointment, he made the statement he had a, quote, rubber neck feeling.  Objectively, I noticed that there was spasms in the trapezius;  however, I made no note of right lateral antalgia.


May 16th he reports to me intense headaches and a fingertip numbness;  however, there was no observed lateral head tint or mention of it.


On May 19th he reports that his head feels heavy, and that he presented with a forward head tilt at that time.  Objectively, I noted that he was having pain in the musculature of the thoracic shoulder blade region.


May 23rd, he reports going to the B.E.A.R. program . . . . He had a left rhomboid trigger point, and when I pressed down, called foramina compression, it elicited a positive test in the straddle position.


May 28, we have forward head tilt noted, but no right head tilt objectively.  


June 5th, patient reports he made an appointment with Dr. Peterson.  He was having lower neck pain on the left.  And on June 5th he did report -- or he did present with right lateral head tilt.  So the first I've noted of that, in that time period, was June 5th.


Q. And what was his condition when you saw him on June 16th.


A. On June 16th he presented with forward head tilt.  He reported to me, in his own words, I'm getting worse and my right middle finger is numb.  I noted objectively he had decreased cervical extension and that he was shaking out of control.  He could not stop shaking.

(Id. at 58- 60).


Q. Doctor, in viewing that (surveillance) videotape and comparing it to the presentation you noted in your reports of June 5th and June 16th of '97, did you notice any difference in his appearance in terms of his neck?


A. He did not appear to have a right lateral head tilt in the videotape as he did in my office on June 5th.


Q. And viewing what is obviously a very short clip of him in this videotape, do you see any restriction in his cervical range of motion or condition demonstrated on the videotape?


A. I did not observe him exhibiting full range of motion in the cervical spine. I did not notice full rotation, forward flexion or extension.  I saw movements of the cervical spine.


Q. From the vieotape, does it appear to you that he is restricting his motion actively in any way?


A. It did not appear that he was.


. . . . 


Q. . . .During the period of June 1997 when you were treating him, did he appear to have any significant relief from the treatment you provided?


A. No.  In fact, he presented worse.  I saw him twice, June 5th and June 16th.  He appeared to be steadily regressing, in fact.


. . . . 


Q. Do you have any explanation, from a physical standpoint, as to why there would be a difference in his appearance on the videotape versus the way he presented to your in the clinic?


A. Physically, the nature of the cervical, thoracic and lumbar spine, for that reason -- or that matter, is some people are more stiff in the morning hours, because of the effects of non-gravity.  When you lay down at night, your cervical discs swell up and you may be a little stiffer first thing in the morning.  As you move around and you wring out those discs, you obtain a little bit more range of motion as the day goes on.  That is something I do notice quite often here in practice.

(Id. at 61 - 64).


Q. As far as you know, were you able to determine whether he had muscle spasm as well as tilting of the head?


A. Yes.  You can feel -- we are trained as chiropractors to feel for taut and tender muscle fiber.


Q. Is that something that's an objective finding?


A. It is considered an objective finding.  Motion, palpitation and digital palpation.


. . . .


Q. Is it also consistent for the spasms to some days go away and a person feel better?


A. Yes, that's the nature of the healing process, to have days when there are reactions for whatever reason.

(Id. at 67 - 68).


Q. And what was your  -- what do you remember about the MRI (taken December 18, 1996)?


A. I could read it for you.  The impression was four millimeter broad base central disc protrusion associated with posterior osteophyte formation at C5-C6.  No evidence of significant foraminal or spinal stenosis.


. . . .


Q. Okay.  When you looked at that (MRI), did that explain some of the reasons for his pain, in your mind?


A. Yes.


Q. In what way?


A. The disc protrusion itself, to me, indicates that there is inflammation and swelling.  Whenever a disc is injured, that in itself will limit range of motion.  Also, the level at which the disc protrusion was located, that is the fifth and sixth cervical.  I brought a chart in showing you that the fifth and sixth cervical region does control the middle of the neck and the upper part of the arms.  However, it was a central disc bulge;  meaning it was not specific for the right or the left side.  It was bulging straight back.  And there was also a mention of a small disc protrusion at C4-C5, the area directly above that.  However, that was noted to be of questionable significance.

(Id. at 75 - 76).


In her October 27, 1997 letter to Dr. James, Joan M. Hamilton, R.N., summarized a meeting she and Dr. James had on October 26, 1997.  In pertinent part her letter provides:


In summary you clarified the following:


1. Mr. DeNuptiis continues to have difficulties with pain, position and motion. 


2. He consistently presents to your office with significant right lateral bending and rotation of his head and neck.  These signs are reduced after you treatment with acupuncture, but still present when he leaves your office.


He is only able to hold his head in neutral (or with his head upright) for approximately 30 seconds consecutively.


4. His head/neck Range of Motion is limited to 60 degrees to the L. 70 degrees to the right and 70 degrees of forward flexion.


5. Based upon the signs and symptoms he presents with, his daily activities would consistently indicate/demonstrate limitations holding his head upright for periods significantly longer than 30 seconds at a time and, obvious limitation turning his head side to side.  Any lifting over 30 pounds would be very problematic as he reports pain with any heavy lifting.


6. In your opinion, during Mr. DeNuptiis' daily activities these limitations would be more evident than when in your office or PT receiving treatment.  


7. Your plan for the near future is transition of Mr. Denuptiis to a home program to manage his exercises and biofeedback activities.


Dr. James signed his approval on the letter (however, did not date).  On a November 12, 1997 letter from Ms. MacKay, Dr. James checked "no" on each of the following questions:


Do you see any limitation in neck movement or activities in the surveillance video?


Is the presentation viewed in the video the same as what is presented to you upon examination?


Based on what was shown on this video, do you feel that Mr. DeNuptiis is in need of further medical treatment?

Dr. James checked "yes" to this question:  "Is Mr. DeNuptiis released from your medical care."


During Dr. James' February 11, 1998 deposition, the following exchanges occurred:


Q. And do you recall whether his abilities demonstrated on the surveillance videotape during that period where consistent with what he was presenting to you in the clinic with?


A. They were inconsistent with his presentation in our exam room.


Q. Was he presenting to you in the clinic as being more severely impaired than is demonstrated in the videotape?


A. Basically, the videotape, as I recall it, there was very little or no -- essentially no limitation that one can see.  And he consistently presented with his neck laterally flexed and rotated like he did when -- in your (deposition) video you just showed me. . . . 


Q. If he had presented to you in a clinic with the same abilities demonstrated in the surveillance tape, would you have felt it necessary to do the physical therapy and biofeedback that you recommended for him?


A. No.


Q. Would he have required any significant treatment at all for his condition based on what he demonstrated in the surveillance tape? . . .


A. In the surveillance tape he had, he was acting as a normal individual.  I found no evidence of the presentation which occurred at our exam room or in therapy or the feedback I received from the therapist.


So if, you know -- there would be no point in treating a normal individual, would it?  So to answer your questions, if we used the surveillance tape as the reason for -- or reason for the absence of treatment, then obviously there would be no reason to treat him.


Q. . . . If we just take the one that shows on the surveillance tape, in your opinion, would he have required any treatment?


A. I don't believe so.


Q. Did you see anything in the surveillance tape which would lead you to believe he would be disabled from employment?


A. No.


Q. Is there any medical explanation you're aware of for his ability to apparently move around freely and normally in the surveillance tape and present in the clinic consistently with his head tilted over to the side?


A.Nope.


Q. Do you have any explanation for that? . . . 


A. Well I very infrequently will use the term malingering.  That's kind of a hard -- it's a legal term rather than a medical term.  Symptom magnification is a medical term.  In symptom magnification, on usually has some consistent absence of activity or presentation. 



When you see an individual with inconsistent presentation, then when they present to you with this impairment, then it has to be a volitional act, doesn't it? . . . I'm using some logic.  Therefore, on that basis I have only to say this gentleman is malingering rather than it being symptom magnification.

(James dep. at 22 - 25).


Q. So there was no indication  -- to you at least -- during this period of time that there was any sense of symptom magnification or malingering?


A. Not at all.


Q. How long have you been in practice, Doctor?


A. 25 years, maybe 26 years.


Q. And in your 25 years of practice, Doctor, have you been able to tell when someone is symptom magnification -- 


A. I'm usually pretty good at it.  He had me smoked for a while.


Q. In other words, you didn't see it in your examination.


A. No, he was pretty consistent.  When I saw those videos, it was pretty obvious that his presentation was inconsistent with his presentation to the outside world.

(Id. at 28).


Q. Was the evidence in the MRI of the C5-6 --


A.Protrusion.


Q.-- protrusion, was that consistent with the pain in his neck?


A. Yes.

(Id. at 33).


At the request of the employer Dr. Brockman examined the employee on July 11, 1997.  Dr. Brockman's July 11, 1997 report provides in pertinent part: 


He has a slow gait, standing with his head tilted to the right and his upper torso somewhat shifted to the left. . . . He stands with knees slightly bent.  His appearance is slightly flexed at the hip but only minimally. . . . Deeper palpation in the same area reveals tenderness from the base of the skull at the left occipital area to C1.  He has significant spasm at the base of the cervical spine on both sides, particularly the left side.  (Emphasis added). . . . 


Palpation of the cervical spine with the claimant in the supine position reveals tenderness on the left side of the neck.  Shoulder range of motion is limited in forward flexion and abduction by cervical spine complaints. . . .


X-rays of the cervical spine, including flexion-extension views and laterals, dated 29 January 1997 are normal.  The show a little disc desiccation at C5-6.  Total body AP and lateral views dated 9 September 1996 are reviewed;  no significant bony pathology is observable, however, these are nonstandard films for diagnostic purposes.  An MRI of the cervical spine dated 18 December 1996 is reviewed, and the findings are consistent with those already read into the report.


DIAGNOSES:


1. Cervicodorsal strain, (work) related.


2. Lumbosacral strain, (work) related.  


3. Degenerative joint disease of the spine, pre-existent.  


4. Herniated nucleus pulposus, C5-6, (work) related, by MRI without clinical correlation.


DISCUSSION:


There was significant pain behavior throughout this examination.  The current symptoms and complaints are not consistent with the type of injury described. . . . 


Based on today's examination, which was significantly compromised by pain behavior, I feel the claimant is not able to return to his job at this time.  I do not feel that the tree peeling event, as related by the claimant, was a substantial factor in bringing about the increase in his symptoms.  He has not reached medical stability at this time.


My recommendations would be that he have additional physical therapy with attention directed at cervical traction and, and the same time, be treated with an anti-inflammatory medication and a muscle relaxant.  The should extend for two weeks, three times a week, with emphasis on a self-directed home exercise program to include the use of home cervical traction unit.  He should be treated with the medications for at least 30 days.  It should be noted that throughout his treatment the only anti-inflammatory medication he has received is when he was seen by Dr. Peterson.  Even though Dr. James recommended it, it was not done.  To his knowledge, the claimant has never been treated with a muscle relaxant at all.


During his June 1, 1998 deposition, Dr. Brockman testified as follows:


Q. Could you describe for us the symptoms that Mr. DeNuptiis presented to you with in July of '97.


A. He complained that it was hard for him to hold his head up straight.  He said it was consistently sore on the left side of his neck, and the tip of his right long finger was deadened to feeling.  He also complained that the bottom part of his left calf and thigh were numb and tingly.  He stated it was uncomfortable for him to sit at times and that frequently he got headaches.

(Brockman dep. at 9).


Q. And are the opinions that you then expressed in the form of this October 10th, 1997 letter ones that were based upon your review of Mr. DeNuptiis's medicals and also the surveillance videos and deposition videos of Mr. Denuptiis?


A. Yes.


Q. It appears from reviewing this October 10th report that your opinion as to the release to work for Mr. DeNuptiis has changed from your July report, where you indicated he was not released, to the current report where you indicated he is released to unrestricted work as of June 7th, 1997.  Why did your opinion change?


A. In the surveillance video -- I believe it was dated June 7th, '97 -- it appeared that he wasn't having the problems that he appeared to have when I did my examination.  


Q. And how is it that you selected the June 7th, 1997 date as the date for his work release?


A. That's when it appeared he was doing well enough to return to work.  


Q. Given the additional information that you were provided in the form of the videotapes, would you then retract the statements in your July 11, 1997 report about his ability to work?


A. Yes.


Q. In what way?


A. He obviously didn't need it.


Q. And as of when do you feel that he would not have needed that care?


A. I was basing it on the date of the video. 


Q. When you reviewed the video, did you see more than one day on the evaluation?


A. I believe I did.


Q.And at any time during the course of your observation of the video did you see a condition that appeared to be the same as he presented to you in your clinic?


A. There were time when he appeared that way, yes.  . . . . 


Q. Based on the -- actually, based upon the abilities that he demonstrated in the video, the surveillance video, would you have recommended any kind of medical care for him when you saw him in July?


A. No I would not.  

(Id. at 13 - 15).  


Q. . . . While we were observing that (surveillance) video, did you see any limitation of motion in Mr. DeNuptiis's neck or with his head?


A. No, I did not. . . . 


Q. Is there any medical explanation you can think of that would explain the difference in his appearance in this surveillance film versus the presentation he made to you in your office?


A. Not that I'm aware of.  


Q. What in you opinion would account for the difference in the presentations? . . . 


A. Miraculous cure.


Q. Is someone who is suffering from torticollis going to have the ability to one day have their head completely upright and normal and then the next present completely bent over as he did with you?


A. I've not seen it presented that way.


Q. I would assume that you could have some day-to-day changes in your presentation if you have muscle spasm in your neck.  Would that be correct?


A. Yes.


Q. Would you expect that that would happen over and over with someone?


A. Not normally.


Q. Based on all the evidence that you now have viewed on Mr. DeNuptiis, do you still hold the opinion that he could have returned to unrestricted employment as of June 7, 1997?


A. Yes, I do.  


Q. And is it then still your opinion that he did not need medical care past that date?


A. That's correct.


On referral from Dr. James, the employee began biofeedback therapy with Jeanette Lawson.  Ms. Lawson has worked for Rehabilitation Medicine Associates/B.E.A.R. for five years.  Ms. Lawson testified by deposition on February 11, 1998; in pertinent part she testified as follows:


A. Normally when I do an evaluation on someone, I get a background history basically of what happened, how the injury occurred.  And then I show the person, the individual, what I do in the course of a biofeedback session, and that is to attach electrodes to areas bilaterally and measure skin temperature and measure the amount of skin conductance, the level of skin conductance.  And that's what I did during that session.  . . .


Q. Did you note anything unusual about Mr. Denuptiis's (sic) appearance when you first saw him?


A. He was holding his neck somewhat stiff, appeared to have problems with turning sideways -- both left and right -- appeared to do some grimacing while doing that.


Q. Do you have any recollection as to whether he was still having the problems with his head being tilted (at the last of 10 sessions on November 6th, 1997)?


A. He appeared to.

(Lawson dep. at 7 - 8).


Q. Ms. Lawson, while we were off the record, I showed you about a minute of the videotaped deposition of Mr. Denuptiis.  (sic)  Does he appear in the deposition in the same way that he would present to you for treatment?


A. Yes.


Q. And during the course of the videotape deposition that you watched, he demonstrated his lifting his head up.  Is the shaking that's demonstrated in there the kind of thing you were describing before we went of the record? 


A. Correct. 

(Id. at 12).


A. It's biofeedback equipment.  It's -- you probably have never seen anything like this.  It's just totally just with my profession.  And it just -- it's a computerized measurement of what translates on the computer what's going on within the muscle system of the body where I attach these electrodes.


Q. What would it indicate to your in terms -- what does it indicate?  What type of measurement, muscle spasm?


A. It measures what the muscle is doing at that exact moment.  And that can indicate muscle relaxation, or it can indicate muscle spasm, or it can indicate just tension.  Muscle relaxation, I would see a relaxed muscle in a sitting position not moving about 1 microvolt, 1.5 1 microvolt, in that area.  Muscle tension, definitely around 3 to 5 microvolts.  And muscle spasms we see spikes on the monitor. . . . 


Q. So each of the ten times you actually tested him with the electronic device that you have?


A. Correct.  


Q. And those -- the results on those machines were consistent with his complaints of pain and complaints of his problem?


A. Yes.

(Id. at 14 - 15).


Q. And is there any way for you to identify from the machine whether someone is just holding their head over there or whether their head is tilted due to some physiological problem from an injury?


A. It would be very difficult for someone to hold their head continually to that extent of measurement.  Because if there's not an injury present, then there would be a time that they would not be able to focus on holding their head like that and it would show immediately.

(Id. at 17).


On referral from Dr. James, the employee began physical therapy with Luci Bennett.  Ms. Bennett has worked for Rehabilitation Medicine Associates/B.E.A.R. for four and one half years.  Ms. Bennett provided 43 physical therapy sessions for the employee between May 21, 1997 and November 6, 1997.  (Bennett dep. at 10).  Ms. Bennett testified by deposition on February 11, 1998; in pertinent part she testified as follows:  


Q. . . . If I could go back then to when you fist (sic) first were treating him, the period between May 19th and June 27th, which I guess I'll refer to as the first treatment block for him.  If you could just look through your notes and describe for me any significant changes you may have seen in his condition during that period.


A. I believe the final note that summarizes, which is the note to the physician on 6 - 27, stated patient demonstrates no progress.  And I would recommend discharge.  That would surmise the period. 

. . . .


A. She says here patient continues to present with torticollis-type cervical posture.


. . . .


Q. And you apparently started treating him again on August 25th?


A. Dr. James referred him back.


Q. What was the purpose of that referral?


A. . . . Neck Pain.  His diagnoses for Tim was on the scrip dated 8-20-97 was neck pain and torticollis -- functional torticollis.

(Id. at 11 - 12).


Q. What was his condition at the time you saw him on his last visit, November 6th?


A. Well, I didn't note anything.  In reading through my notes, for instance on 10 - 29, he was holding his head more in midline, and he was -- as the notes reflect -- tolerating more and more exercise, which in itself is a sign of progress. . . . My memory serves that he was doing better about holding his head up straight.


Q. When you say holding it to the midline, that means holding his head straight up?


A. Straight up.  


Q. And he was going through the exercises in a better fashion than he had been, I take it?


A. He was tolerating more exercise.


Q. When you last saw him, was he still having difficulty holding his head up?


A. Yes.


Q. At any point during the time when you treated him, did he ever present to you as being able to hold his head up without a problem?


A. No.


. . . . 


Q. Is there any difference in the way he presented there to how he presented to you at your last visit with him on November 6th? . . . 


A. Well, yes.  Actually, I would have to come back and say he wasn't quite as --he was looser.  But he was still tilted to the side. . . . Far tipped to the right, side bent and rotated to the right.  He was a little looser.  But he was still tipped.  Perhaps, if I had to pull a number out, I would say maybe 20 percent closer towards the midline would be my guess.  Like I said, I didn't measure it.

(Id. at 14 - 16).


Q. Can you describe the differences (between the surveillance and deposition videos) as you noticed them?


A. In regards to his posture, his head was certainly upright and midline throughout the video.  And I noted him rotating his head to the left through what appeared to be at least 50 percent of an established normal range of motion, which we certainly never achieved in therapy.


Q. So in spite of your efforts to treat him, he was not able to achieve at least the mobility demonstrated on this videotape? . . . 


A. Yes.


Q. Had Mr. Denuptiis (sic) presented to you initially with the kind of mobility demonstrated in the surveillance tape, do you have an opinion as to whether he would have needed the therapy that you were providing to him over those months?


A. I couldn't offer you an opinion, especially based on the range of motion present in that videotape.  Like I said earlier, he wasn't moving through his full range.  So one couldn't make a diagnosis for any physical therapy assessment. . . . 


Q. Did you observe anything in the tape that would lead you to believe that he had a physical limitation versus he just had not run through the entire range?


A. Again, I'm hesitant to really offer an opinion in that area simply because range of motion is only one part of an evaluation or an assessment.  I mean, there are so many other factors that play into it.  You know, this tape has obviously -- I can't talk to Tim and ask him how did that feel or establish any pattern of symptomatology.


And this, you know, this is as though Tim presents different -- your questions make me feel as though Tim weren't the Tim that I knew here but a Tim that I don't know.  Just looking at that videotape, would I be able to ascertain whether or not he needed therapy, and I don't think I could offer an opinion on way or another just based on that tape.  


Q. You treated him on June 6th and June 9th, which would be the day before this videotape and two days after the video tape. . . . Would it be fair to say that the limitations that he presented to you with on June 5th and June 9th were not consistent with what is demonstrated on the tape?


A. Yes, I would agree with that.  He complained of severe pain and inability -- laying on his back, he was unable to bring his neck to midline position.  And he was unable to tolerate more than -- . . . 



He was laying on the leg press, and he had a great deal of difficultly straightening his knees while he was laying completely supported.  His head was completely supported and attempted to be neutral.

(Id. at 18 - 22).


Q. Can a person who's not focusing on his pain at the time tend to react differently than if they are focusing on the pain?


A. Well, I would say probably act different.


Q. If someone is trying to go through a daily routine of picking up their child, taking them to school, they're trying to do their normal daily activities, would their focus on the pain be different than if they were presented to you for an examination?


A. Well, if a person presents to me with a certain level of pain and they're going to show me what they can't do because of their pain, it shouldn't be an extreme difference when you distract them.  Because there are tests that one would perform to distract one, for instance the Waddel Science of Symptom Magnification.  So there shouldn't be any extreme obvious difference, no.


But we do know people like to prove that they're really hurt.  So there may be an element of exaggeration in there.  But one's ability to pick up one's child as seen on the videotape versus on's ability to simply raise one's arm, that's an extreme difference -- or to perform one or two plates on the leg press out there with such inane difficulty versus out of a truck, versus being able to get up and down out of a chair, in and out of a truck, that would be a huge difference that wouldn't be as easily explained physiologically.  I can't really comment on the psychology.

(Id. at 25 - 29).


Q. Did you notice any symptom magnification when you treated him on 5-19 through 6-27 of June?


A. I think I just commented on the issue with the leg press and the supine trunk rotation;  that he was unable to tolerate a very small amount of motion repetition, which movement-wise would not be consistent with what I saw on the video.


On November 3, 1998, the employer controverted all benefits, listing the following reason:  "Employer has documentation that employee is exaggerating his claims to obtains (sic) benefits.  Employee has been determined able to return to work as of 6-8-97 based on the report of Dr. Brockman.  Employer is pursuing recovery pursuant to AS 23.30.250."


The employer argues we should order the employee to repay all benefits fraudulently obtained, including its attorney's fees and investigative costs.  The employer relies on what it considers to be drastically different presentations the employee showed in the surveillance video, versus his deposition video and presentation to his medical providers.   The employer asserts that the employee's doctors, Drs. Kufel and James, and the employer's doctor, Dr. Brockman, all confirm that their recommended courses in treatment would be different or not necessary had the employee presented to them as he did in the surveillance video.  The employer asserts no physiological explanation for the contrasting presentations exists.  It asserts the employee was malingering.  The employer asserts the burden of proof we should apply in deciding this issue is the preponderance of the evidence standard, relying on Gourley v. Quick Construction, AWCB Decision No. 97-0255 (December 15, 1997).  


The employee argues the only evidence the employer has to support it's §250 claim is the comparison between the surveillance and deposition videos.  The employee asserts this is insufficient to prove the elements of  §250, and the employer's petition for reimbursement must be dismissed.  He asserts the employer "set him up" -- the employee had little time loss prior to May 12, 1997, prior to the employer's surveillance plans had been laid.  Furthermore, the employer possessed what it considered to be the most convincing video footage on June 7, 1997, yet it paid time loss benefits and did not did not controvert until November, 1997.  In addition, the employee argues the burden of proof we should apply is the clear and convincing standard.  The employee also argues AS §250 is unconstitutional.
  Last, the employee requests an award of actual attorney's fees and costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Standard of Proof.


 In the only other decision which addresses a §250 petition for reimbursement, Gourley v. Quick Construction, (AWCB Decision No. 97-0255 (December 15, 1997), the Board twice applied the preponderance of the evidence standard in determining whether either the employee or the employee's attorney made false or misleading statements in order to receive benefits.  (Gourley at 15).  However, there is no indication the parties in Gourley raised or argued the standard of proof issue.  


For guidance, we look to the treatise, McCormick on Evidence  (John William Strong McCormick on Evidence, (4th ed. 1992)).  § 339, "Satisfying the Burden of Persuasion: (b) Requirement of Clear and Convincing Proof" provides:


While we have seen that the traditional measure of persuasion in civil cases is by a preponderance of evidence, there is a limited range of claims and contentions which the party is required to establish by a more exacting measure of persuasion. The formula varies from state to state, but among the phrases used are the following: "by clear and convincing evidence," "clear, convincing and satisfactory," "clear, cogent and convincing," and "clear, unequivocal, satisfactory and convincing." Some courts have used all of these phrases and then some to describe the applicable standard.  The phrasing within most jurisdictions has not become as standardized as is the "preponderance" formula, but even here the courts sometimes are surprisingly intolerant of slight variations from the approved expression.  No high degree of precision can be attained by these groups of adjectives.  It has been persuasively suggested that they could be more simply and intelligibly translated to the jury if they were instructed that they must be persuaded that the truth of the contention is "highly probable."  But as former Chief Justice Burger stated:


We probably can assume no more than that the difference between a preponderance of the evidence and proof beyond a reasonable doubt probably is better understood than either of them in relation to the intermediate standard of clear and convincing evidence. Nonetheless, even if the particular standard of proof catchwords do not always make a great difference in a particular case, adopting a "standard of proof is more than an empty semantic exercise." * * * In cases involving individual rights, whether criminal or civil, "[t]he standard of proof [at a minimum] reflects the value society places on individual liberty."


To this end, the United States Supreme Court has held that proof by a clear and convincing or similar standard is required, either by the United States Constitution or by the applicable federal statute, in a variety of cases involving deprivations of individual rights not rising to the level of criminal prosecution, including commitment to a mental hospital, termination of parental rights, denaturalization and deportation.


Not all instances of requirements of proof more than usually convincing concern cases involving individual liberty. Indeed, the requirement of proof of this magnitude for certain types of contentions seems to have had its origins in the standards prescribed for themselves by the chancellors in determining questions of fact in equity cases.  However, it has now been extended to certain types of actions tried before juries, and the chancellors' cautionary maxims are now conveyed to the jury in the form of instructions on the burden of persuasion.


Among the classes of cases to which this special standard of persuasion commonly has been applied are: (1) charges of fraud  and undue influence, (2) suits on oral contracts to make a will, and suits to establish the terms of a lost will, (3) suits for the specific performance of an oral contract, (4) proceedings to set aside, reform or modify written transactions or official acts on grounds of fraud, mistake or incompleteness, and (5) miscellaneous types of claims and defenses, varying from state to state, where there is thought to be special danger of deception, or where the court considers that the particular type of claim should be disfavored on policy grounds.  (Footnotes and citations omitted, emphasis added).

(Id. at 437 - 444).


In Denuptiis I, at 5, the Board followed a similar line of reasoning in deciding whether to approve an attorney fee contract for the employee, concluding:


We find that if Kalamarides successfully defends Employee against Employer's AS 23.30.250 Petition it will be the equivalent of an award for compensation controverted.  According to Kalamarides, approximately $20,000 is in dispute.  Therefore, if we were to apply our regulation, 8 AAC 45.180(e), we find we would not be permitted to preapprove Kalamarides agreement with Employee beyond an amount of approximately $2,000.(fn)1  More importantly, however, we find that if Employer prevails on its Petition, we would have to retroactively disapprove the fee agreement because AS 23.30.145(a) provides that the "fees may be allowed only on the amount of compensation controverted and awarded" and our regulation prohibits us from preapproving fees in advance beyond the statutory minimum under AS 23.30.145."


To the extent it conflicts with Employee's right to competent counsel under Amendment VI to the Constitution of the United States, we conclude our regulation, 8 AAC 45.180(e), shall not be applied to fee contracts for defense of allegations made pursuant to AS 23.30.250.  "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, . . ., and to have the assistance of counsel for his defense."  (U.S. Const. amend VI).  We find that AS 23.30.250 is criminal in nature because it provides for criminal prosecution of an employee under AS 11.46.180, theft by deception, and for punishment pursuant to the sentencing provisions in AS 11.46.120 -- 11.46.150, to include imprisonment, if found guilty.


We find that while Employer's petition seeks only a civil remedy, any evidence developed in preparation for, or presented at a hearing, may subsequently become the State of Alaska's evidence in a criminal prosecution.  For these reasons, we find Employee's interests would be best served if he has competent counsel to represent him in this civil, administrative proceeding which may be the first step to a criminal proceeding. . . . For these reasons, we conclude that a fee agreement between an employee and an attorney for the sole purpose of defending an employer's AS 23.30.250 petition and which will terminate on conclusion of the petition are enforceable notwithstanding 8 AAC 45.180(e).


Footnote 1 in DeNuptiis I provides:  "We recognize that we might order such fees be "paid by the employer or carrier in addition to compensation awarded."  AS 23.30.145(a).  We do not address that issue here."  (Footnote 2 omitted).


We agree with the rationale expressed by the Board panel in DeNuptiis I as cited above.  Accordingly, we herein adopt that panel's rationale.  We find the employer is asserting the employee obtained benefits (both medical and time loss) by exaggerating or manufacturing cervical symptoms.  Succinctly stated, the employer claims the employee was malingering to obtain benefits.  For guidance on which standard of proof to use, we look to Professor Larson's treatise.  In 2 A. Larson, The Law of Workmen's Compensation § 42.24(d), at 7-954 (1994), Professor Larson explains in the section captioned "Legal Guidelines for Malingering Cases" as follows:


The one unquestionably reliable statement on the topic, which may serve as a basic text, is that "the line between neurosis and malingering is not always sharply defined."



Having put this understatement on the record, one next may suggest that, in drawing this difficult line, a heavy burden should be upon the party that alleges malingering. This rule has been strongly stated by the Louisiana court: "The courts will stigmatize a claimant as a malingerer only upon positive and convincing evidence justifying such a conclusion." There are several reasons for such a rule.  One is that a mistaken inference here works a particularly severe hardship, for if the claimant is in fact genuinely disabled, he suffers the double blow of being deprived of compensation and of being publicly labeled a liar and a cheat.  Another is the pervading remedial character of the legislation. Still another is the imperfect state of medical knowledge in many of the fields here involved, in spite of spectacular advances in recent decades.  This consideration was given full and sympathetic attention by the Mississippi court in Reyer v. Pearl River Tung Company. Here, although the doctor who treated the Claimant attributed her condition to a neuritis, a neurologist could find no neurological disease which could prevent claimant from working.  Neither doctor could account for her pain. At the same time, neither doctor would controvert the fact that she had pain.  The court, in reversing a denial of compensation, said.


The fact of disability by reason of pain, therefore, exists. The inability of doctors to put their fingers on the exact physical cause should not result in casting the claim over-board.  With all of the knowledge now possessed by the great medical profession, it is a matter of common knowledge that sometimes the diagnosis of human ailments baffles the greatest medical minds.


Sometimes a supposed malingering case can be disposed of by intensifying the search for a medical cause, as in a New York case in which the Board's own medical examiner found that the claimant was indeed suffering from a mild permanent partial back injury.


Usually, however, the issue comes down to the presence of responsible conscious volition on the part of the claimant to invent, protract, misrepresent, or exaggerate his complaint. At one end of the spectrum is the true victim of conversion hysteria, helpless in the grip of a condition he cannot control. At the other end is the true malingerer, the kind of which the Louisiana court said, employing a term not in Stedman's Medical Dictionary but still plain enough: "The court believes this plaintiff is a faker."


. . . . 


In the last analysis, the problem of malingering is one of fact, which must be left to the skill and experience of medical and psychiatric experts, and of compensation administrators, who usually manage in time to develop considerable facility in detecting malingerers at the fact‑finding level.  (Footnotes and citations omitted, emphasis added).


With all the above in mind, we conclude the appropriate standard of proof for claims that a person knowingly makes a false or misleading statement to obtain benefits, (a §250 petition), is the "clear and convincing evidence" standard.  We base this conclusion on several findings.


As in DeNuptiis I, we find a §250 petition is criminal in nature.  The statute provides for punishment under AS 11.46.180, theft by deception.  Second, the implications of our finding a §250 petition violation has severe and serious financial implications under §250(b).  Third, a stigma is associated with an individual being labeled a "malinger" or "liar" or the like.  Next, from a policy perspective, proving a mere preponderance of evidence to terminate all benefits under a §250 petition does not strike a chord of fairness;  employers have much greater resources with which to investigate.  Finally, the elements of a §250 petition should be more difficult to prove to avoid the use of §250 as a sword to coerce an employee every time a minor inconsistency in the evidence is found.  Accordingly, we conclude a §250 petition must be proven by clear and convincing evidence.


II. The Employer's §250 Petition.


AS 23.30.250, effective September 4, 1995, states in pertinent part:


(a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; . . . . is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120 -- 11.46.150.


(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).


After considering all the evidence, we conclude the employer has failed to prove, by clear and convincing evidence, that the employee violated AS 23.30.250(a).  We base this conclusion on the following findings.  First, based on the testimony of Drs. Kufel,
 James,
 and Brockman,
 as well as Ms. Lawson,
 we find objective evidence to support the employee's subjective complaints of cervical pain and presentation.  Furthermore, Dr. Kufel testified the employee presented with his neck in different positions over time;  just as he appeared in the surveillance video on various days.  (See, p. 11, infra).


Second, Mrs. DeNuptiis testified her husband had good days and bad days; that on bad days, he was essentially home-bound and therefore would not have been videotaped.  Mrs. DeNuptiis testified that her husband's neck pain was particularly bad on his deposition day because he was tense, stressed and nervous, which aggravated his neck condition.


Third, employer has offered no other videos which show how the employee presented to the medical professionals who treated or evaluated him to support its claims of malingering to prove the necessary elements of §250(a).


Circumstantially, we also find the following evidence undermines the employer's §250 petition:  We fail to find any motive for the employee to malinger in the present case.  The employee made more money working than receiving compensation benefits; has no history of prior claims or litigation; enjoyed his permanent status with the employer; and other than the discrepancies between the employer's surveillance and deposition videos, no other evidence was presented which challenges his reputation for truthfulness and veracity or his character.  The evidence we have in the record regarding his character, work ethic and reputation for honesty was positive.


As we concluded the employer failed to prove by clear and convincing evidence that the employee violated §250(a), we must deny and dismiss the employer's request for reimbursement under §250(b) of costs and benefits.


III. Attorney's Fees and Costs.


Each party has filed an affidavit of attorney's fees and costs in this case.  We have already denied the employer's petition for reimbursement of attorney's fees and costs above.  Regarding the employee's request for attorney's fees and costs, we are requesting additional argument.  In our opinion, this issue warrants additional briefing and/or argument as to how much, if any, of the employee's attorney's fees the employer (or employee) should be required to pay.  (See, DeNuptiis I, fn. 1).


ORDER

1. The employer's petition for reimbursement under AS 23.30.250 is denied and dismissed in accordance with this decision and order.


2. We reserve jurisdiction to award attorney's fees and costs, if any.


Dated at Anchorage, Alaska this 22nd day of July, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ John Abshire 


John Abshire, Member



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


CONCURRENCE AND PARTIAL DISSENT OF MEMBERS HAGEDORN AND ABSHIRE

As evidenced by our signatures above, we concur with the conclusion that the employer did not meet the "clear and convincing" evidentiary burden to prove its §250 petition.  However, we find the employee's actions suspect;  we are of the impression that he exaggerated his neck complaints when presenting to his medical providers.  Had we adopted the "preponderance of the evidence" standard, we would have granted the employer's §250 petition for reimbursement of benefits paid including investigative and attorney's costs and fees.



 /s/ John Abshire 


John Abshire, Member



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Timothy DeNuptiis, employee/applicant; v. Unocal Corporation, (Self-Insured), employer; and, insurer/defendants; Case No. 9618996; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd dy of July, 1998.



Brady D. Jackson III, Clerk

SNO

�








     �During the preliminary matters at the June 23, 1998 hearing, the employee objected to the admission of the surveillance video.  The employee argued the quality of the video is questionable.  After viewing the video, we found the slight imperfections in the quality did not affect the substance of the video, the employee's movements.  In addition, the employee argued the employer provided an inadequate foundation regarding Mr. Pickett's training.  After reviewing Mr. Pickett's deposition, we disagreed.  We overruled the employee's objection and admitted the surveillance video.  


     �The surveillance video has no sound.  


     �The June 7, 1997 and October 23, 1997 videos show the employee more active.  The other dates primarily only show the employee walking or driving.  


     �The employee raised this issue in his hearing brief to preserve his rights should an appeal be necessary.  It was not argued at the June 23, 1998 hearing.  


     �We will not address the employee's arguments that AS 23.30.250 violates the equal protection clauses of the U.S. and Alaska Constitutions.  However, whether the Board's finding of a §250 violation, automatically means a person "is guilty of theft by deception" is questionable.  Although we have authority to refer such cases to the District Attorney's Office for prosecution, we do not have jurisdiction to try criminal cases.  


     �See, pp. 4, 10, 11, 13, 14 infra.  


     �See, p. 17, infra.


     �See, p. 17 infra.


     �See, p. 22, infra. 


     �Our analysis and ultimate conclusions may have differed from those expressed herein had we adopted the "preponderance of the evidence" standard.  We express no opinion regarding our findings under this lower standard.  







