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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARY K. ANDREWS,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9024831

TRANS ALASKA PROPERTIES,
)

(Uninsured Employer),
)
AWCB Decision No. 98-0192



)


Employer,
)
Filed in Fairbanks, Alaska


    Defendant.     
)
July 24, 1998 

                                                        )


We heard the employee's claim for permanent partial impairment (PPI) benefits, penalties, and interest in Fairbanks, Alaska, on July 9, 1998.  We heard the case with a two-member panel, a quorum of the board under AS 23.30.005(f).  Both the employee and the employer appeared at the hearing, representing themselves.  At the request of the parties, we kept the record open through Friday, July 17, 1998, to receive additional evidence concerning the payment of PPI benefits.  We closed the record when we next met, July 23, 1998.


ISSUES

1. Is the employee entitled to additional PPI benefits under AS 23.30.190?


2. Is the employee entitled to a penalty under AS 23.30.155(e) on compensation not paid in a timely manner?


3. Is the employee entitled to interest under 8 AAC 45.142 on compensation not paid in a timely manner?


SUMMARY OF THE EVIDENCE

The employee injured both knees while grading potatoes for the employer on June 1, 1990, when a Bobcat moving pallets jammed her legs against the grading table.  The employee initially saw her family military physician, Major Michael Brennan, M.D., and then Cary Keller, M.D., who prescribed physical therapy and medication.  On January 29, 1991, Major Thomas Bendowski, M.D., performed an arthroscopic surgery of the left knee, with abrasion chondroplasty of the femoral trochlea.


The employer's workers' compensation insurance policy had lapsed at the time of the employee's injury.  A Partial Compromise and Release, agreed to by the parties and approved by us on February 26, 1991, set the weekly compensation rate at $110.00 and determined $4,341.40 to be the amount of compensation then due.  All benefits were left open for the future, specifically including PPI benefits.


Dr. Bendowski performed another arthroscopic surgery of the left knee in May 1992; and again the employee was sent to physical therapy.  On December 22, 1992 she underwent arthroscopic lateral release and debridement of the left knee by an orthopedic surgeon Lydia Coffman, M.D.  The employee again attended physical therapy.


R. E. Andreassen, D.O., evaluated her on November 11, 1994.  He found her medically stable, and rated her with a 24 percent whole-person permanent partial impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, Third edition.  He anticipated her condition would gradually deteriorate, and that knee replacement surgery would be necessary within 15-30 years.


As a result of Dr. Andreassen's report, the parties agreed the employee was entitled to $32,400.00 in PPI benefits under AS 23.30.190.  The employer testified he found it difficult to pay these benefits in a lump-sum, and began to pay the employee partial installments.  The employee filed a Workers' Compensation Claim, dated April 2, 1998, claiming a penalty and interest on late paid and unpaid benefits.  At the hearing on July 9, 1998, the employer testified that some amount in excess of $400.00 was still due on the employee's PPI benefits.


The employee argued she is due the remnant of her PPI benefits, a penalty on all the PPI benefits paid late, and interest on all late-paid PPI benefits.  The employer did not dispute the medical records, nor the compensability of the claim.  He admitted the rest of the PPI benefits are due, and that he should pay interest on all late-benefits.  He asked us to waive the penalty, arguing several grounds for the waiver.


The employer testified he was distracted from his business because his wife was being treated for cancer at the time he let the workers' compensation insurance lapse.  He contends his former insurer, Industrial Indemnity, should be liable because it did not give him timely notice his policy was lapsing.  He also contends the state should bear some liability because the Workers' Compensation Division Uninsured Employer Investigator did not catch the employer's policy lapse and send him an enforcement warning letter, as the investigator had done at least once before.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. PPI BENEFITS

AS 23.30.190(a) provides, in part:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. . . . The compensation is payable in a single lump sum. . . .


The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).   In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case the medical records and the hearing testimony of the employee reflect that the employee was treated for a work injury and suffered disability resulting in a 24 percent whole-person permanent partial impairment.  We find this testimony and these medical records are sufficient evidence of work related impairment to raise the presumption of compensability under AS 23.30.120(a).  Olson, 818 P.2d at 675.


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon v. AWCB, 880 P.2d 1051, 1054 (Alaska 1994) (quoting Grainger v. AWCB, 805 P.2d 976, 977 (Alaska 1991)).  


In this case we can find no evidence rebutting the work-connection of the 24 percent permanent partial impairment suffered by the employee.  The employer does not challenge the compensability of her impairment.  We find the presumption has not been rebutted.


Even if the presumption had been rebutted, we would find the injury and its impairment compensable.  Based on the employee's testimony and the medical record, we find by the preponderance of the available evidence, the employee suffered a work injury, which caused a 24 percent whole-person impairment.  Smallwood, 623 P.2d at 317.   Under AS 23.30.190 the employee was due $32,400.00 in PPI benefits.  We conclude the employer must pay any unpaid remnant of these benefits still due.


II. INTEREST

8 AAC 45.142 provides:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


Our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association 860 P.2d at 1191.  The employee is entitled to interest from the employer on all outstanding PPI benefits from the date on which those benefits were due.


III. PENALTIES

AS 23.30.155 provides, in part:


(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. . . .


(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .


(e) If any installment of compensation payable without 
an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


Under AS 23.30.190, PPI is due in a single lump sum.  The "injury" in the case of PPI benefits is the permanent impairment of the injured worker.  Under AS 23.30.155(b) the PPI benefit is due 14 days after an employer receives notice of the impairment rating.  A penalty would be due under AS 23.30.155(e) if the employer fails to pay the lump sum within seven days after it becomes due.


The record is clear the employer knew of the employee's permanent partial impairment rating, but failed to timely pay the lump sum within seven days after it was due.  We can excuse the late payment only if the employer specifically shows us the payment was not made for reasons beyond the employer's control.  See also Fahlsing v. Arctic North Services, Inc., AWCB Decision No. 94-0072 (March 29, 1994).  


The two panel members who initially heard this case have carefully considered the evidence and the argument of the parties, but have not been able to come to a conclusion concerning whether the penalty should be assessed against the employer under AS 23.30.155(e).  Under 8 AAC 45.072(k)(2)(A) we will exercise our discretion to incorporate a the third member into this panel.


IV. INCORPORATION OF A THIRD BOARD MEMBER INTO THE PANEL


8 AAC 45.070 provides, in part:


(k)(2)(A)(o) The board will, in the board's discretion, permit a member. . . who did not attend a hearing before a two-member panel to review the written record, evidence, and hearing recording and to deliberate with . . . a deadlocked two-member panel to make a decision. . . .


(l) Before the member is added to the panel under (k) of this section, the board will write to the parties, stating the members name, and give the parties an opportunity to request the member's disqualification from the panel in accordance with AS 44.62.450(c).


Because The two panel members who initially heard this case have not been able to come to a conclusion concerning whether the penalty should be assessed against the employer, under 8 AAC 45.072(k)(2)(A) we will exercise our discretion to permit the third member of this panel, AWCB member Dorothy Bradshaw, to review the entire record and pleadings of this case, and to participate in rendering our decision on the merits of this claim.


The parties are here notified of the incorporation of board member Bradshaw into the panel for this case.  In accord with 8 AAC 45.070(l), we will give the parties a reasonable opportunity to object to her participation as provided in the Alaska Administrative Procedure Act.  The parties will have 10 days from the filing of this decision to file a written objection.


ORDER

1. Under AS 23.30.190 the employee was due $32,400.00 in PPI benefits.  The employer shall pay the employee any PPI benefits still due.


2. The employer shall pay the employee interest under 8 AAC 45.142 on all late or unpaid PPI benefits from the date those benefits were due.


3. We retain jurisdiction over the issue of whether the employer shall pay the employee a 25 percent penalty under AS 23.30.155(e) on all PPI benefits not timely paid.


4. Under 8 AAC 45.072(k)(2)(A) we exercise our discretion to permit the third member of this panel, AWCB member Dorothy Bradshaw, to review the entire record and pleadings of this case, and to participate in rendering our decision on the merits of this claim.


5. In accord with 8 AAC 45.070(l), the parties may file a written objection to AWCB member Bradshaw's participation within 10 days from the filing of this decision, as provided in AS 44.62.450(c).


Dated at Fairbanks, Alaska this 24th day of July, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters, 



Designated Chairman



 /s/ John Guichici 


John Guichici, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Mary K. Andrews/applicant; v. Trans Alaska Properties (uninsured), employer /defendant; Case No. 9024831; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of July, 1998.



Lora J. Eddy, Clerk
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