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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT JEWELL,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8518979

ALCAN ELECTRIC & ENGINEERING,
)



)
AWCB Decision No. 98-0199


Employer,
)



)
Filed in Anchorage, Alaska


and
)
July 31, 1998



)

PROVIDENCE WASHINGTON INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                           )


On July 28, 1998, we heard the parties' joint request for the Board to order a Second Independent Medical Evaluation (SIME) on the written record at Anchorage, Alaska.  Attorney Michael Cox represents Employee.  Attorney Robert Griffin represents Employer.  We closed the record at the end of the hearing.


ISSUE

Should we exercise our authority under the pre-1988 amended AS 23.30.110(g), and/or our discretion under the current version of AS 23.30.095(k), to order an SIME.


SUMMARY OF THE EVIDENCE

On August 31, 1985, Employee injured his low back while working for Employer.  We approved a Compromise and Release on April 27, 1988 which  waived permanent partial disability (PPD) and vocational rehabilitation but left future medical benefits open.


According to the June 5, 1998 SIME Form compiled and signed by Employee, Employee seeks an SIME on the following issues:  the extent of his permanent partial impairment (PPI), the necessity of continued chiropractic treatment, and the cause of his current back pain.  Employer asserts Employee waived any "disability" benefits, to include PPI, in the Board approved 1988 C&R.  (July 16, 1998 Prehearing Conference Summary).  Employer agrees medical disputes exist regarding the need for  Employee's continued chiropractic care and the cause of his current back pain. Id.


According to the July 20, 1998 SIME Form, jointly submitted by the parties, only chiropractic care and causation are listed as disputed issues.  Additionally, the parties' July 23, 1988 Stipulation for Medical Evaluation Pursuant to AS 23.30.110(g) states:  [t]he employee and the employer/carrier . . . agree that a medical dispute exists between the employee's treating physicians and the employer's EME physicians and hereby stipulate to a medical examination of the employee by a physician appointed by the Alaska Workers' Compensation Board under [pre-1988 amended]  AS 23.30.110(g).


According to the July 20, 1998 SIME Form, Employee identifies six physicians as his "attending" doctors.
  They are Thomas Gundelfinger, D.C., George Gates, M.D., Michael Lahey, M.D., James Emerson, D.C., Rodney Anderson, D.C., and Alan Gross, M.D..  Employer's Medical Evaluator (EME) is Donald Peterson, M.D..


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Before the 1988 amendments to the Alaska Workers' Compensation Act,  AS 23.30.110(g) provided:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee. . . .


AS 23.30.095(k) provides:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find Employee's work injury occurred before the July 1988 amendments to the Act created subsection 95(k).  Nevertheless, we find "subsection 95(k) is procedural in nature, not substantive" for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997).  Therefore, we conclude we have the discretion, under either subsection 95(k), as well as 110(g) of the pre-1988 amended Act, to order an SIME in this claim to assist us in deciding medical disputes.


Therefore, we consider the criteria under which we review requests for SIMEs.  Id.  Specifically, are there medical disputes between Employee's attending physicians and the EME; are the disputes significant; and would another physician' opinion assist us in resolving the disputes.  (See also, Schmidt v. Beeson Plumbing and Heating, AWCB 91-0128 (May 2, 1991)). For the reasons explained below, we find an SIME will assist us in deciding the substantial disputes which exist between Employee's doctors and the EME.


Based on his August 18, 1997 report, we find Dr. Peterson (EME) opines Employee has no permanent impairment or disability, needs no further treatment, and currently suffers from no physical condition caused by the 1985 work injury.  Based on Dr. Gundelfinger's May 12, 1998 report, Dr. Emerson's September 30, 1992 report and Dr. Anderson's October 9, 1995 report, we find the physicians Employee claims are his attending doctors believe Employee's current thoracic and low back pain is related to the 1985 work injury.  Based on Dr. Gundelfinger's May 12, 1998 report, Dr. Gates' October 7, 1987 report, Dr. Lahey's December 15, 1997 report, and Dr. Alan Gross' July 9, 1996 report, that the physicians Employee claims are his attending doctors, believe Employee needs continuing chiropractic treatment for disabling episodic pain.  We find, based on Dr. Gundlefinger's May 12, 1998 report, that he also believes Employee is permanently impaired as a result of the 1985 work injury.


We find the disagreement between the physicians Employee claims are his doctors and the EME doctor are significant.  We find the opinion of another physician, independent of the parties and selected by the Board, would assist us in resolving these disputes.  Therefore, we exercise our authority under both 95(k) and 110(g) to order an SIME.  Accordingly, we conclude the issues currently in dispute, the cause of Employee's back pain and his need for chiropractic treatment, be submitted to a Board-selected physician for review and an opinion.


We find a physician with a specialty in orthopedics should perform the SIME.  According to our regulation, 8 AAC 45.092(f), the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics.  We accept as true the parties' representations on its July 20, 1998 SIME Form that Employee has been treated or evaluated by Dr. Voke but has not been treated or examined by Dr. Smith.  Therefore, we find Dr. Smith should perform the SIME.  


ORDER

The parties' request that we order a Second Independent Medical Evaluation is granted.  The parties shall proceed as set forth below.


1. The SIME shall be performed by Douglas Smith, M.D..


2. The parties shall:


A. Direct all filings regarding the SIME to Workers' Compensation Officer Cathy Gaal's attention.


i.  Within 20 days from the date of this decision, each party may submit up to five questions. These questions may be used in the letter to the SIME physician.  The questions shall relate only to the "causation" and  "treatment" issues currently in dispute.


ii.  If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  If the parties agree there is a dispute with regard to additional issues, they may file a stipulation listing the additional medical disputes and specifying the medical opinions (including report date, page, and author) on which they rely to support their dispute.  The parties must supply the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to present these new issues to the SIME physician.


iii.  The parties may also stipulate to submit an otherwise undisputed issue to the SIME physician for our consideration under our authority pursuant to AS 23.30.110(g).


B. Employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders first upon Employee with an affidavit verifying the binders contain copies of all the medical records in Employer's possession.  Service on Employee must be done within 20 days of the date of this decision.


C. Employee shall each review the binders.  If the binders are complete, Employee shall file the binders with us within 30 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us, the two sets of binders prepared by Employer, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Employer together with an affidavit stating it is identical to the binders filed with us.


D. If any party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the additional records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the additional records or depositions.


E. The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Employee shall prepare the list within 20 days from the date of this decision, and serve it on Employer within 30 days from the date of this decision. Employer shall review the list(s) for completeness and supplement the list(s) if they are incomplete. Employer shall file the list(s) with us within 40 days from the date of this decision; and serve a copy of the supplemental list(s), if any, on Employee.


F. Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, no party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us.


G. If either party finds it necessary to cancel or change the SIME appointment date or time, the party shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 31st day of July, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold 


Rhonda Reinhold, 



Designated Chairman



 /s/ Florence Rooney 


Florence Rooney, Member



 /s/ Shawn Pierre 


Shawn Pierre, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Patricia Brown Smith, employee/respondent; v. Alaska Children's Services, employer;  Industrial Indemnity Ins. Co., insurer/respondent; and Providence Washington Ins. Group, insurer/petitioner; Case Nos. 9612019 and 8806389; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of July, 1998. 



Debra C. Randall, Clerk
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     �We do not decide, in this case, which physicians are "attending" doctors under AS 23.30.095(a) for the purpose of determining whether a dispute exists under AS 23.30.095(k).


     �Although the parties appeared to have resolved the PPI dispute and do not request an SIME on that issue, we nevertheless reserve jurisdiction to review such a dispute, if any, in the future. 







