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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RODERICK WOODARDS,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9406565

FOUR STAR TERMINALS,  INC.,
)

(Uninsured Employer),
)
AWCB Decision No. 98-0200



)


Employer,
)
Filed in Anchorage, Alaska


  Defendant.
)
August 3, 1998

                                                       )


We heard the employee's request for a supplementary order of default against the employer on July 30, 1998, at Anchorage, Alaska.  The employee appeared, representing himself.  The employer did not appear or otherwise participate.  We proceeded as a two-member panel which constitutes a quorum.  AS 23.30.005(f).  We closed the record at the hearing's conclusion.


ISSUE

Whether to proceed with the hearing in the employer's absence.


SUMMARY OF THE PROCEEDINGS

In Woodards v. Four Star Terminals, AWCB Decision Nos. 95-0167 (June 23, 1995);  and 95-0220 (August 24, 1998) we awarded time loss benefits, medical expenses, penalties, and attorney's fees and costs.  At the July 30, 1998 hearing, the employee testified the employer has not paid any amounts previously awarded.  He is presently seeking an order of default to take to the Superior Court to try to collect on our prior awards.

Notices of the July 30, 1998 hearing were sent to numerous addresses the employee provided us with in an attempt to get notice on the uninsured employer.  The notices of hearing were sent regular and certified return receipt requested (CRRR).  At the beginning of the hearing we reviewed the employee's file and discovered all of the notices of hearing had been returned to the Division.  In our first decision, we found the employer had received notice of the hearing when neither the CRRR or regular mail notices had been returned to the Division Office.  At the July 30, 1998 hearing we found the employer had not received notice of the hearing.  We explained alternative methods of obtaining service on the employer, including service by publication under Alaska Rule of Civil Procedure (ARCP) 4(e)(2).


The employee explained that he has physically seen the owners of the uninsured employers operating a new trucking entity in the Anchorage area.  After deciding we could proceed no further in the employer's absence, we adjourned.  The employee requested we memorialize our actions.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Our regulation, 8 AAC 45.070(f) provides:

provide at 8 AAC 45.070(f):


If  the  board finds  that  a  party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,


(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;


(2) dismiss the case without prejudice; or


(3) adjourn, postpone, or continue the hearing.


We found the employer was not present at the hearing.  We also found the employer was not served with notice of the hearing.  We find we properly continued the hearing under 8 AAC 45.070(f).  We authorize the employee's service by publication under ARCP 4(e)(2) as discussed during and after the July 30, 1998 hearing.


ORDER

The employee may perfect service on the employer on his petition for a supplementary order of default by publication.


Dated at Anchorage, Alaska this 3rd day of August, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Roderick Woodards, employee/applicant; v. Four Star Terminals, Inc., employer; and, insurer/defendants; Case No. 9406565; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of August, 1998.



Shirley A. DeBose, Clerk
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