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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DIANA L. AUSTIN,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9617715

TATONDUK OUTFITTERS, LTD.,
)



)
AWCB Decision No. 98-0201


Employer,
)



)
Filed in Fairbanks, Alaska


and
)
August 5, 1998



)

NATIONAL UNION FIRE INSURANCE CO.
)



)


Insurer,
)



)


v.
)



)

STS SERVICES, INC.,
)



)


Employer,
)



)


and
)



)

LIBERTY NORTHWEST INSURANCE CO. 
)



)


Insurer,
)


  Defendants.
)

                                                         )


We heard the employee's petitions for a second independent medical examination (SIME) on July 23, 1998, in Fairbanks, Alaska.  Attorney James Hackett represents the employee.  Mr. Hackett did not appear at the hearing, but submitted a short hearing memorandum.  Attorney Robert Griffin represented employer Tatonduk Outfitters (Tatonduk) and its insurer.  Attorney Clay Young represented STS Services (STS) and its insurer.  Both of the employers' attorneys participated in the hearing by teleconference.  We closed the record at the conclusion of the hearing.


ISSUE

Whether to order an SIME under AS 23.30.095(k).


SUMMARY OF THE EVIDENCE

The employee developed tingling pain in her shoulders, arms, and hands while working as an aircraft mechanic for Tatonduk on or about August 9, 1996.  She gradually developed a number of other symptoms, including loss of memory and concentration.  She completed an injury report on August 16, 1996, and the employer began to pay temporary total disability benefits.


Tatonduk filed a controversion of the employee's claim on August 29, 1996, alleging no medical record had been received to support the work-relatedness of her condition.  It again controverted benefits on November 8, 1996, based on medical records indicating the condition was unrelated to work.   The employee filed an Application for Adjustment of Claim against Tatonduk on October 16, 1996.


The employee filed a petition to join STS to the claim on April 15, 1997.  STS filed a notice of controversion on September 2, 1997, based on the last injurious exposure rule of workers' compensation liability, noting the employee had worked for it from January 28, 1996 through April 4, 1996.


The employee received evaluation, conservative treatment, and/or referral from numerous medical providers, including Barbara Creighton, M.D., Ella Webster, M.D., Michael Webber, P.A.C., neurologist James Foelsch, M.D., Mary Wing, M.D., Young Ha, M.D., Bruce Hector, M.D., rheumatologist Michael Armstrong, M.D., and Eric Carlson, M.D.


The employee filed a petition for an SIME on January 6, 1998, contending there was a dispute between her treating physicians, Drs. Wing and Foelsch and P.A.C. Webber, and the employers' medical examiners (EME's), Drs. Armstrong, Hector and Webster, concerning whether her diagnosed fibromyalgia was work-related and whether she suffered carpal tunnel-like symptoms.


The employee filed a second petition for an SIME on June 4, 1998, contending there was a dispute between her treating physicians and Tatonduk's EME, Dr. Armstrong, concerning whether her diagnosed fibromyalgia was work-related, her need for treatment, her degree of permanent impairment, her functional capacity, and her entitlement to reemployment benefits.


The parties disputed the need for an SIME, and the dispute was set for hearing in a prehearing conference held on June 23, 1998.  The employee's attorney submitted a hearing brief, but did not attend the hearing.  The employers' attorneys appeared for the hearing and gave oral argument.


In her brief, the employee argued that the record contained contradictory medical evidence and her best interest required us to order an SIME with a rheumatologist and orthopedic surgeon under AS 23.30.095(k) and 8 AAC 45.090(a).  At the hearing, the employers argued the SIME petitions should be denied on several grounds.  The employers argued the SIME request was not timely under AAC 45.092(g) for the report of Dr. Armstrong; the employee had waived a request for an SIME as reflected in a prehearing conference summary dated May 8, 1998; the second SIME request was incomplete, failing to identify the treating physician records contrary to the EME report; there is no actual dispute among the physicians concerning carpal tunnel syndrome; the employee failed to provide Dr. Wing for cross-examination as requested by the employer, so an SIME involving her records would violate the process due the employers; and the record of this claim contains such voluminous medical records that additional examinations will not clarify the issues in dispute.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find subsection AS 23.30.095(k) is procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997).  We conclude we have wide discretion under subsections 95(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims under AS 23.30.135(a).


From our review of the case file, we find the parties have developed a full and extensive medical record.  Although we do note disagreements in the plethora of opinions of the various physicians (not just between the attending and EME physicians), we find the medical evidence is so fully developed that one or more SIME reports would not substantially clarify the record.


We conclude an SIME would not substantially assist us in our duty to ascertain the rights of the parties under AS 23.30.135(a).  We will decline to exercise our discretion under AS 23.30.095(k) to order an SIME on the disputed issues.


ORDER

The employee's petitions for an SIME under AS 23.30.095(k) are denied and dismissed.


Dated at Fairbanks, Alaska this 5th day of August, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Diana L. Austin, employee/applicant; v. Tatonduk Outfitters, Ltd., employer; and National Union Fire Insurance, insurer/v. STS Services, Inc./employer; and Liberty Northwest Insurance Co., insurer/defendants; Case No.9617715; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 5th day of August, 1998.



Lora J. Eddy, Clerk
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