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ALASKA WORKERS' COMPENSATION BOARDPRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512
PETER G. DUPUIS,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9606979

WESTERN GEOPHYSICAL COMPANY,

)









)
AWCB Decision No. 98-0202




Employer,


)








)
Filed in Fairbanks, Alaska on



and




)
August 6, 1998








)

WAUSAU INSURANCE CO,,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard this claim for temporary total disability, permanent partial impairment and  reemployment benefits, and medical costs, including reimbursement for the cost of a new bed, at Fairbanks, Alaska on June 18, 1998.  The employee represented himself; attorney Patricia Zobel represented the defendants.  We closed the record at the end of the hearing.  

Issues

1.  Was the employee injured in the course and scope of his employment with the employer?

2.  Is  the employee entitled to temporary total disability benefits after November 24, 1996?

3.  Is the employee entitled to permanent partial impairment or vocational rehabilitation benefits?

4.  Are there outstanding medical costs which have not been reimbursed?


MEDICAL HISTORY

The employee alleges he sustained two injuries during the course and scope of his employment with the employer as a truck driver.  He states he was first injured on January 10, 1996, when he slipped and injured his lower back while lifting and unloading a tire off of a fuel truck.  In addition, he alleges that on January 22, 1996 he injured his right knee while climbing into a truck.

    Previously, on February 19, 1992, while employed with Veco, Inc., the employee allegedly struck his head on a pipe causing injury to his upper back and neck. On February 20, 1993, an independent medical examination was performed on the employee by Edward M. Voke, M. D.  Dr. Voke diagnosed the employee with cervical strain.  Dr. Voke concluded the employee was medically stable and was not permanently injured.  The employee continued to be treated, however, seeing Lavern Davidhizar, D. O. 

     On October 13, 1993, the employee was evaluated by Wallace Nelson, M.D. and David Anderson, M.D.  The employee complained of "posterior neck pain, mostly on the left side, headaches, right knee aching, occasional Low‑back pain, feelings of depression, intermittent numbness of the hands, and aching in the legs and calves."  He explained that "[t]he right knee pain that he has is an ache and it seems particularly sore over the medial aspect of the right joint.  Some popping can occur but it does not lock. Occasionally, it will be sore in the back of the knee as well.  This is something that has been a problem for perhaps the last three weeks, has been associated with some slight swelling and he cannot identify any specific injury to the knee."  The doctors diagnosed the employee as having cervicodorsal strain related to his February 19, 1992 injury, depression, muscle tension headaches, and low back and knee complaints.  While there were indications of degenerative disc disease the doctors concluded this was probably a pre‑existing condition. Ultimately, they determined the employee was medically stable, no other therapy was necessary, and he did not have a permanent partial impairment. 

     The employee was first treated for his January 10 and 22, 1996 injuries by Bristol Bay chiropractic center on February 26, 1996.  He reported developing lumbar pain three weeks prior while driving, and that he and banged his knee well driving.  He next saw Roger Hughes, a medic in Kuparuk, on March 31, 1996.  Hughes prescribed an anti‑inflammatory and released him for work that same day.  Later, the employee stated that his back injury was "not necessarily an accident" but rather that "back has been sore for quite sometime getting worse."  The report does not reflect any mention of the knee injury.

     When the employee return from the North Slope he began treating again with Dr. Davidhizar.  On April 18, 1996, Dr. Davidhizar noted the employee complained of headaches and pain in his right knee; however, his problems seemed to be in the lumbar area.  Dr. Davidhizar's assessment was lumbar strain and a strained knee, and he treated the employee with manipulation to the lower back, heat to the lower back and knee, and Flexaril.  The employee continued to treat with Dr. Davidhizar over the next several months, and also began physical therapy.

     On June 20, 1996, Dr. Davidhizar indicated the employee was improving slowly as a result of his treatment, but was unable to resume working.  An MRI performed on July 2, 1996 indicated mild L4‑L5 and L5‑S1 disc bulges, without HNP or neural impingement.  Upon reviewing the MRI, Dr. Davidhizar noted the employee did not have any obvious disc lesion or herniation.

     The employee continued to be treated by Dr. Davidhizar and received physical manipulation and pain medication.  At the end of July, Dr. Davidhizar suggested that the employee might benefit from an evaluation by a physiatrist, and an appointment was scheduled.  On August 19, 1996, Dr. Davidhizar encouraged the employee to get a firm mattress.  The employee complained of a number of flair-ups in his back pain.  One was associated with a trip to Fairbanks by vehicle, another with travel, and a third while camping at the fair.

     On September 12, 1996, the employee was evaluated by Shawn Hadley, M.D., on referral from Dr. Davidhizar.  At the examination the employee reiterated his complaint of left lower extremity pain. He indicated, however, that he believed the pain was brought on by the physical therapy and his walking activities.  He also complained of frequent aching in the lateral thigh and into the calf occasionally.  

     With respect to this alleged knee injury, the employee presented complaints similar to the complaints he made in relation to his February 19, 1992 injury.  His knee would swell and bother him when driving.  He denied any locking of the knee, but described the posterior of the knee as being sensitive.  He denied a history of back problems or other work injuries.

     Dr. Hadley formed two impressions from the examination.  Her first impression was "complaint of right knee pain, without evidence of objective findings on examination."  The second was "lumbar degenerative disc disease."  Dr. Hadley recommended electrodiagnostic studies to rule out radiculopathy.

     On October 25, 1996 Michael Gevaert, M.D., performed nerve conduction studies on the employee.  Dr. Gevaert's diagnostic impression was "normal electromyographic study, with no evidence of radiculopathy or entrapment neuropathy." In her November 20, 1996 medical report, Dr. Hadley's diagnostic impression was lumbar degenerative disc disease and that the employee's right knee complaints were "obscure and inconsistent."  Dr. Hadley stated:


There's evidence in the prior medical records that Mr. Dupuis had sought treatment in the past for  similar low-  back complaints, as well as some complaints affecting the lower extremities, as described in the October 1993 IME report.  There is no indication that he sustained a significant lumbar injury in January 1996.  His ability to continue working, without seeking medical treatment until April 1996, is not consistent with a significant lumbar injury.


The same can be said in regard to Mr. Dupuis's knee complaints.  They do not appear to be consistent with any significant pathology and in fact Mr. Dupuis has had similar complaints of knee pain in the past.  The fact that there is no treatment required immediately after the injury is not consistent with a significant work‑related injury.

At this point, I do not feel Mr. Dupuis needs further medical treatment in regard to either his reported low back injury or reported knee injury of January 1996.  He might benefit from instruction in an active physical therapy regime for his lumbar degenerative disc disease, but this would not be a work‑related issue.  The fact that Mr. Dupuis has a prior work‑related injury, with extended recovery in treatment spanning approximately one and three‑quarters years is a "red flag" that he may continue to seek extended medical care for physical complaints of the future.


Finally, Dr. Hadley found that there was "no objective evidence that Mr. Dupuis could not return to the job of his choice."  After Dr. Hadley's evaluation, the employee continued to receive physical manipulation and medication from Dr. Davidhizar over the next several months.


On May 29, 1997, the employee was seen by Douglas G. Smith, M.D., for purposes of a second independent medical evaluation, at the request of the board. Dr. Smith diagnosed the employee with (1) low back pain now in chronic phase; (2) lumbar disc degeneration, multilevel; (3) history of right knee pain with possible patellofemoral syndrome; and (4) possible chronic pain syndrome.  Dr. Smith stated in answer the question about the medical

cause of the employee's complaints as follows:


It is not entirely clear why Mr. Dupuis should continue to have such disabling symptomology relative to his low back, nearly a year and a half after his claimed injury or industrial exposure. 

He does have lumbar disc degeneration at more than one level demonstrated on MRI study, however this is no more than would be expected for someone of his age and certainly does not explain, in my opinion, continued low back disabling symptomology.  He also complaints of leg pain but electrodiagnostic studies were negative for any evidence of radiculopathy involving is low back or left lower extremity.


Dr. Smith estimated that the employee was medically stable in July 1996. He gave the employee a five percent whole person impairment rating due to the alleged back injury but a zero percent rating with respect to the right knee. Based on the employee's self-reported physical limitations, Dr. Smith indicated that the employee's physical capacities did not appear to be compatible with truck driving work.  He elaborated, however, that more objective data could be determined by a physical therapy department.  


On December 16, 1997 the employee underwent a physical capacity evaluation.  Based on his performance, the employee was placed slightly above the medium capacity physical demand level of work.  In other words, the test indicated that he is capable of working at a job which falls within the medium category as defined by the U. S. Department of Labor Dictionary of Occupational Titles.  The employee's former position with the employer is described as within the medium category.


At the request of the insurer, Dr. Smith was asked to review his May 29, 1997 report in light of the results of the employee's physical capacity evaluation.  On February 27, 1998, Dr. Smith issued a follow‑up report. Based on the employee's evaluation and the classification of the tank‑truck driver position, as a medium‑strength‑type job, Dr. Smith concluded that it was "likely that Mr. Dupuis's physical capacities in the job description are compatible and that he is technically capable of performing work is a truck driver."


The threshold issue we must decide is the compensability of this case.  The defendants assert the employee was not injured in the course and scope of his employment, but rather suffers from a pre‑existing condition which was not aggravated by his employment. Furthermore, the defendants assert that even if the employee did sustained a work‑related injury, he has a zero percent impairment rating and is not entitled to permanent partial impairment or rehabilitation benefits.  Moreover, even if he has an impairment rating, he has been released to regular working is therefore not

entitled to rehabilitation.


Findings of Fact and Conclusions of Law
I.  Presumption of Compensability

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046.   In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related, or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska)

 
In support of his contention that he was injured in the course in scope of his employment, the employee relies upon the testimony of Dr. Davidhizar. Dr. Davidhizar testified that the employee has bone spurs which did not appear in the medical records prior to the date of the injury.  Even if they did appear prior to the injury, Dr. Davidhizar believes that they became inflamed by the injury, substantially aggravating his condition and causing the current disability.  Based on Dr. Davidhizar's testimony that the employee's condition was, at least, substantially aggravated by his injury, we find the employee has raised the presumption of compensability.


To overcome the presumption of compensability, the defendants rely on the testimony of Dr. Hadley and Dr. Smith who testified that they believe the employee's condition was not substantially aggravated by the work, but that he suffers from a pre‑existing degenerative disc disease.  Dr. Smith attributed the employee's condition to a syndrome arising from a combination of psychological, social and economic factors such as family disputes, depression and stress.  Nevertheless, Dr. Hadley and Dr. Smith agreed they did not know whether there was a work‑related injury or significant industrial exposure such as to make the claim compensable; they said this issue would have to be decided by the board.


Ambiguity as to the substance of medical testimony must be resolved in favor of the employee.  Based on the lack of certainty as to whether or Dr. Hadley and Dr. Smith believe that the employee's claim was work‑related, we find the defendants have not submitted substantial evidence to overcome the presumption and the employee's claim must be deemed compensable.


In the event the defendants have submitted substantial evidence to overcome the presumption, we find the employee has proven his claim by preponderance of the evidence.  Specifically, we rely upon the testimony of Dr. Davidhizar, the employee and his co‑workers who testified that, whereas, before the date of injury, he was able to do the work without difficulty, afterwards he was not able to continue doing the work.

II.  Temporary total disability benefits.


AS 23.30.185 provides for the payment of temporary total disability benefits as follows: 


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


Medical stability is defined as, "the date after which further objectively measurable improvement from the effects of the compatible injury is not reasonably expected to occur from additional medical care or treatment." AS 23.30.365(21).  Accordingly, "temporary total disability benefits must end when the employee cannot be expected to demonstrate an objectively measurable improvement from the effects of the compatible injury".  Brown v. State, Alaska Workers' Comp. Bd., 931 P. 2d 421, 424 (Alaska 1997).


The defendants contend the employee was no longer eligible for TTD benefits after July 1996.  In his May 27, 1997 report, Dr. Smith stated:

My best estimate of medical stability in this case, assuming that there was a specific injury and industrial exposure, would be July of 1996.  The factors making me pick this date would be that an MRI had been done in

that time frame which demonstrated degenerative changes but no surgical indications.  Also at that point, physical therapy which would normally have been expected to help this type of the condition was determined by Mr. Dupuis to not be helpful and his attending physician stopped the physical therapy in July 1996.

I'm not aware of further treatment which would predictably be expected to objectively improve his situation and that would lead me to pick this time for medical stability.


Dr. Smith's determination of medical stability is also supported by the findings of Dr. Hadley.  In her November 20, 1996 report, Dr. Hadley concluded that the employee did not need further medical treatment for either his reported January 1996 low‑back or knee injuries. Based on the conclusion that the employee's condition was medically stable as of July 1996, we find that he is not entitled to TTD benefits after that date.

III.  Permanent Partial Impairment

AS 23.30.190 provides in pertinent part:


(a)  In case of impairment partially character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The permanent percent of the whole person is the percentage of the impairment of the particular body part, system, or function converted to the percentage of impairment of the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in A. S. 23.30.041, but compensation may not be discounted for any present value considerations.


(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determinations set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that any impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides. 


Assuming the employee suffered a compensable injury, Dr. Hadley gave the employee a zero percent PPI rating.  Dr. Smith concluded the employee experienced a five percent permanent partial impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment (AMA Guides).  Dr. Davidhizar agreed with the five percent impairment rating for his back injury.  We have already found the employee's claim compensable.  Based on these medical reports of Dr. Smith and Dr. Davidhizar and our legal findings, we conclude the employee is entitled to a five percent permanent partial impairment award.

IV.  Vocational Rehabilitation

AS 23.30.041 (f)(3) provides employment benefits for certain qualified recipients who suffer from permanent disabilities.  The Alaska Supreme Court has clarified that an injured employee must satisfy two tests to be eligible for reemployment benefits under

AS. 23.30.041.



First, before the employee has reached medical stability, a physician must predict that the employee's physical capacities will not be sufficient for the physical demands of her original job. . . . Second, once the employee has reach medical stability, she must have a permanent impairment, calculated pursuant to AS 23.30.190 (b)'s provision for use of the AMA Guides.

Rydewell V.  Anchorage School District., 864 P. 2d 526, 531 (Alaska 1993).


Dr. Hadley stated a November 20, 1996 that she found no objective evidence that the employee could not return to his job of choice.  Dr. Smith, in his supplemental report of January 27, 1998, stated that based upon the physical capacities evaluation and a review of the job of fuel truck driver, that there was no reason that the employee could not return to this line of work.  Although Dr. Davidhizar recommended that the employee receive retraining, we find the presumption of compensability was overcome in Dr. Smith's supplemental report, and  we find by a preponderance of the evidence that the employee is able to do the work performed at the time of injury. Accordingly, we conclude the employee's claim for re‑employment benefits must be denied.

V. Medical Benefits

AS 23.30.095 reads, in part, as follows:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require....


The employee claims that he is entitled to reimbursement for a bed costing approximately $300.  Dr. Davidhizar first suggested that the employee get a bed on August 15, 1996.  Later, on October 24, 1996, Dr. Davidhizar wrote a letter to the insurer stating: "Mr. Dupuis has had a poor mattress to sleep on which was aggravating is back problems.  I recommended that he buy a new one, and in the process apparently he had to buy a box brings and bed to go along with this.  He had been sleeping on the couch or on the floor and was not improving with his back pain and problems."


The employee testified that he already had a bed but that it was not comfortable and aggravated his back condition. He said he found a sales promotion that created an opportunity to buy a whole bed for less money than the purchase price of the mattress alone.  Given that we already found this claim compensable, we find by a preponderance of the evidence that Dr. Davidhizar's prescription of the new bed should be filled.  The defendants shall reimbursed the employee for this cost.

Order


The defendant shall pay the employee TTD benefits through July 1996, PPI benefits based on a five percent AMA guide rating, and the employee's bed prescription costs.  The defendants may off‑set these payments with any overpayment already made. We reserve jurisdiction to resolve disputes.


Dated at Fairbanks, Alaska this _________________ day of _________________, 1998


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Fred G. Brown, Designated Chairman



___________________________________



John Giuchici, Member



___________________________________



Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Peter G. Dupuis, employee / applicant; v. Western Geophysical Co., employer; and Wausau Insurance Co., insurer / defendants; Case No.9606979; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                              Lora J. Eddy, Clerk
�








