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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID L. SMITH,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9729401

MOLLY ANN PHENIX,
)

(Uninsured)

)
AWCB Decision No. 98-0207



)


Employer,
)
Filed in Fairbanks, Alaska


  Defendant
)
August 11, 1998



)

                                                          )


We heard the applicant employee's claim for medical benefits in Fairbanks, Alaska, on August 6, 1998.  The applicant represented himself.  Although served with a notice of hearing, the defendant employer failed to appear.  Under 8 AAC 45.070(f)(1) we proceeded in her absence.  We closed the record at the conclusion of the hearing.


ISSUES

1. Was the applicant an employee of the defendant employer at the time of his injury?


2. Is the applicant entitled to medical benefits under AS 23.30.095(a)?


SUMMARY OF THE EVIDENCE

The applicant broke his hand and wrist while remodeling a bakery/restaurant building for the defendant on September 25, 1997.  He underwent extensive treatment, having a plate surgically inserted.  He filed an Application for Adjustment of Claim, dated March 1, 1998, claiming medical benefits from the defendant.  The defendant filed an answer dated May 1, 1998, disputing the claim.  
In her answer, the defendant asserted the applicant had never been her employee.  She indicated the applicant's brother, William Smith, lived on the property from August 5, 1997 through December 22, 1997, refurbishing the buildings in exchange for living quarters.  The defendant asserted she and William Smith had agreed to reopen the bakery/restaurant as partners.  The applicant sometimes helped his brother on the weekend, but she never hired the applicant or asked him to work.  


In her answer, she wrote that the applicant and his brother had been drinking on the day of the injury.  She claimed she tried to help the applicant with his injury-related medical bills, but did not have sufficient financial resources.


At the hearing the applicant testified the defendant requested him to work for her, especially to work on the windows, because he had experience as a glazer.  In exchange, he was allowed to live on the premises during the weekends.  This was attractive to him because it gave him a chance to get out of Healy, where he worked for Larry Healy Service station during the week.


The applicant denied drinking on the day of the injury; and denied she had paid any of the medical bills.  He testified he suffered no time-loss from his injury; and wanted only his medical bills covered.  He testified his medical bills total $4,534.41.


William Smith testified at the hearing, confirming the applicant's testimony.  He also testified the defendant was procuring for him a pickup truck as compensation for his work; and that he was to be a 15% partner in the business.  He testified the defendant promised him he would be head cook when the business began.  He testified that he later parted ways with the defendant, never becoming cook or partner.


After the hearing, panel member Dorothy Bradshaw realized the applicant's family is a client of her tax-preparation business.  She regarded this as a conflict of interest, and withdrew under AS 44.62.450(c) from participating in the decision.  The remaining panel members proceeded to decide the case with a two-member quorum of the panel under AS 23.30.005(f).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. EMPLOYMENT RELATIONSHIP

AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


AS 23.30.265 provides in part:


(12) "employee" means an employee employed by an employer as defined in (13) of this section;


(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

See also 8 AAC 45.890.


The Alaska Supreme Court also held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  We have followed the court's rationale, applying the presumption to the question of employee/employer relationships.  Buswell v. New Hope Ministries, AWCB Decision No. 96-0012 (January 5, 1996).  But see, Malone v. Lake and Peninsula Borough School District, AWCB Decision No. 95-0337 (December 7, 1995).


We find the employee's testimony concerning his work with the employer is evidence that he had an employment relationship with the employer.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.  Nevertheless, we find Ms. Phenix's written answer to the claim, denying his employment, is substantial evidence rebutting the presumption, and the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.  
Before an employee/employer relationship arises for the purpose of workers' compensation, an express or implied contract of employment must exist.  Alaska Pulp Corp. v. United Paperworkers Intern. Union 791 P.2d 1008  (Alaska 1990); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)).


The formation of an express contract requires four elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration and an intent to be bound. Id. See also Hall v. Add‑Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).  An implied contract is formed by a relation resulting from "the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act." Childs, 779 P.2d at 314 (citing 9 W. Jaeger, Willston on Contracts sec. 1012, at 4-5 (3d ed. 1967)(quoting Zehr v. Wardall, 134 P.2d 805 (6th Cir. 1943)).  A volunteer position, standing alone, does not necessarily establish an employee/employer relationship for the purposes of the Act. Childs v. Kalgin Island Lodge, 779 P.2d at 313.  See also City of Seward v. Wisdom, 413 P.2d 931 (Alaska 1966).


Based on the applicant's testimony, we find the defendant offered the applicant work on her bakery in exchange for weekend housing; the applicant accepted these terms; the parties exchanged consideration when the applicant performed work and stayed at the premises; and this exchange of consideration by the parties demonstrated an intent to be bound.  We conclude the applicant and defendant formed a contract of employment.


In Kroll v. Reeser, 655 P.2d 753, 757 (Alaska 1982), the Alaska Supreme Court considered whether Kroll, who was having a rental unit built, was an employer.  The court applied the "relative nature of the work test. . . . whether [the employee could] reasonably be said to have been engaged in work which was a 'regular part of the employer's regular work'. . . . whether . . . the activity, either by itself or as an element of his rental activities, was a profit making enterprise which ought to bear the cost of injuries incurred in the business, or was the construction's activity simply a cost-cutting shortcut in what was basically a consumptive and not a productive role played by Kroll."


We have consistently followed the court's rule from Kroll v. Reeser, refusing to find an employee/employer relationship when work is being done on a consumptive basis by workers best understood as independent contractors rather than work performed as a part of the employer's business.  See, e.g. Binder v. Ken Dolovitch, AWCB Decision No. 96-0120 (March 22, 1996); Ihde v. Nova Property Management, AWCB No. 94-0300 (November 23, 1994); and Goodman v. C.R. Lewis & Company, AWCB No. 93-0008 (January 14, 1993).


The evidence in the record clearly and consistently shows the defendant was having the buildings refurbished in order to reopen a bakery/restaurant.  Based on the documentary record and the testimony from the hearing, we find the "regular business" intended for this enterprize was that of a bakery and restaurant.  The defendant was refurbishing those buildings as an integral part of the furtherance of that enterprize.  Based on the testimony of William Smith, we find the defendant intended to make him a partner in the business, though the parties never carried through with that intent.


By the preponderance of the evidence available to us, we find the refurbishing of the buildings was an activity which should be regarded as part of the defendant's business.  Following the Alaska Supreme Court's rationale in Kroll v. Reeser, we must conclude the defendant was the applicant's employer for purposes of workers' compensation at the time of his injury.


II. MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .


In our analysis, we must first apply the statutory presumption of compensability from AS 23.30.120(a).  This presumption also applies to claims for continuing medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN-81-5623 (Alaska Superior Court June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska-Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska S. Ct. June 1, 1983).


We find the medical records and the testimony of the applicant and William Smith are substantial evidence of the work injury and its consequences, and the necessity of the medical treatment the applicant received.  We find this evidence raises the presumption of compensability of the medical treatment.


Once the presumption attaches, substantial evidence must be produced showing the injury and treatment are not work-related.  Smallwood, 623 P.2d at 316.  We can find no evidence in the record rebutting the applicant's injury, its relation to his work for the defendant, or the reasonableness of the treatment.  We must conclude the injury and its treatment are compensable under AS 23.30.095(a).


We will order the defendant employer to pay the medical bills related to the applicant's injury. We retain jurisdiction over this matter to resolve any disputes which may arise.


ORDER

1.  Under Kroll v. Reeser and AS 23.30.265 the applicant was an employee of the defendant at the time of his injury.


2. The defendant shall provide medical benefits under AS 23.30. 095(a) for the applicant, paying all medical bills related to the applicant's injury.  We retain jurisdiction over this matter to resolve any disputes which may arise.


Dated at Fairbanks, Alaska this 11th day of August, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.  A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of David L. Smith, employee/applicant; v. Molly Ann Phenix, (uninsured) employer,/defendant; Case No. 9729401; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 11th day of August, 1998.



Lora J. Eddy, Clerk
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