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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

REGINALD V. WILSON,
)



)


Employee,
)


  Respondent,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8813817

FLYING TIGER LINE, INC.,
)



)
AWCB Decision No. 98-0209


Employer,
)



)
Filed in Anchorage, Alaska


and
)
August 12, 1998



)

FIDELITY & CASUALTY CO. OF N.Y.,
)



)


Insurer,
)


  Petitioners.
)

                                                          )


We heard the employer's petition to dismiss on July 15, 1998, at Anchorage, Alaska.  Attorney Tasha Porcello represents the employer.  Paralegal Lloyd L. Barber, Jr., under the supervision of attorney Jon Buchholdt, represents the employee.  We closed the record at the hearing's conclusion.


ISSUE

Whether the employee's claims are barred under AS 23.30.110(c).


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee suffered a compound fracture of his left leg on July 14, 1988, while working for the employer.  For a more detailed history of the claim, we incorporate by reference our decision in Wilson v. Flying Tiger Line, Inc., AWCB Decision No. 94-0143 (June 17, 1994)(Wilson I).  There were no disputed facts argued at the July 15, 1998 hearing.  We heard no testimony;  we heard only oral argument on the employer's petition to dismiss under AS 23.30.110(c) (110(c)).

The employer first raised 110(c) as an issue in it's July 3, 1991 "Answer to Application for Adjustment of Claim" and again in it's August 26, 1991 answer.  The employee was represented by Mr. Barber at this time.  On September 14, 1993, Workers' Compensation Officer Douglass Gerke wrote to the employee, warning:


If a controversion notice is served and filed, after the date of your application for adjustment of claim, an affidavit must be served and filed, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23‑30 110(c) to avoid possible dismissal of your claim. AS 23.30.110(c) provides: "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."


Our decision in Wilson I denied the employer's 110(c) petition to dismiss, concluding:


Based upon the undisputed facts, we find that the employee first filed claims for the medical benefits for which the insurer now seeks dismissal on June 27 and August 21, 1991.  We find the insurer controverted those benefits on the prescribed form after receiving notice of the treatments but prior to the filing of a claim.  We find the insurer did not controvert the employee's claims for those benefits after their filing.  We conclude, therefore, that the provisions of AS 23.30.110(c) do not apply to those claims because the claims have not been controverted.  For that reason the insurer's petition for dismissal of those claims under AS 23.30.110(c) must be denied and dismissed.

(Footnote omitted).


The July 27, 1994 prehearing conference notes in the "action" section:  "The parties will proceed with discovery.  When discovery is complete Barber will file an affidavit of readiness."


On February 17, 1995
 the employer controverted the following benefits: "TTD: PPI:  Rate change;  Chiropractic Care;  Medical for Back Injury;  Change of Physicians;  Ongoing Medical Care;  Unpaid Medical Bills;  Reemployment Benefits;  Travel & Per Diem;  Penalties;  Attorney Fees;  Other."  Discovery was again discussed during the June 28, 1996 prehearing conference.  On July 15, 1996 Mr. Barber filed a "Request for Permission to Change Treating Physicians" for the employee.  The employer requested dismissal of the employee's request on August 5, 1996.  Mr. Barber opposed the dismissal of the employee's request on August 19, 1996.


Paralegal Wilbert Larson entered an appearance on November 21, 1996.  Mr. Larson's notice of withdrawal was filed on January 21, 1997.


On February 28, 1997, the employee filed a new application for adjustment of claim.  The application makes claims for temporary total disability, medical costs, and attorney's fees and costs.  The application appears to bear the employee's signature.  The employee stated his reason for filing the application was "to get a board hearing to express complaints and concerns."


Also on February 28, 1997, the employee filed an affidavit of readiness for hearing.  The affidavit attests:  "I state that I have completed necessary discovery, obtained necessary evidence, and am fully prepared for a hearing on the issues set forth in the Applications . . . dated 8 - 21 - 91."  Immediately preceding the "8 - 21 - 91" designation, the employee crossed out "2 - 28 - 97".  The employee indicated he was represented by Delores Delacruz Washington for William M. Erwin."


On March 7, 1997 attorney Porcello filed an entry of appearance for the employer.
  On March 10, 1997, the employer filed an "Objection to Affidavit of Readiness."  Specifically, the employer objected:  "Employee failed to timely request a hearing on the 8/21/91 application for adjustment of claim.  Accordingly, the employee is not entitled to a hearing on this claim and no hearing on any issues relating to the 8/21/91 application can be scheduled until this has been resolved.  See attached Petition to Dismiss."


The employee, Mr. Erwin, and Ms. Porcello attended a May 8, 1997 prehearing conference.  The employee withdrew his February 28, 1997 affidavit of readiness for hearing, and discovery matters were discussed.


On February 24, 1998, the employer filed its affidavit of readiness for hearing on its 110(c) petition to dismiss.  A prehearing was held on March 25, 1998.  In pertinent part, the prehearing conference summary provides:


Porcello stated the EE called her yesterday and said he was trying to get legal counsel;  she asked him if he wanted to continue the PH scheduled today, and he stated he did not, and he would be attending the PH;  she filed her 2-24-98 affidavit of readiness for hearing on her 3-10-97 petition to dismiss;  she requested a hearing to be set at this PH, though prefers it is put on the hearing schedule far enough out to allow the EE time to obtain an attorney.


The chairperson stated the EE called a few minutes prior to the PH today wanting to continue it until he obtained legal counsel;  the chairperson called Porcello's but she had already left for the Board to attend the PH.  The EE was told the PH would be informal and since an affidavit of readiness for hearing was filed and he timely opposed it, the Board is required to hold a PH within 30 days unless the parties stipulate to continue.  He then stated he did not have the money to pay for the long distance call because he was at a pay phone.  The chairperson explained the PH would go forward and he would be sent a summary of what transpired.

The July 15, 1998 hearing was set at the March 25, 1998 prehearing conference.


On June 26, 1998, Mr. Barber filed a "Notice of Appearance." The notice is on "Law Office of Jon Buchholdt" stationary and is signed by Mr. Barber.  There is no entry of appearance from attorney Buchholdt.


James Boley, the carrier's adjuster, testified at the hearing regarding the February 17, 1995 controversion.  The employee testified that he filed the affidavit of readiness for hearing and application for adjustment of claim on February 28, 1997.


The employee argues the employer waived it's right to petition for dismissal under 110(c) by waiting until after the employee filed his application and affidavit of readiness.  In addition, the employee argues the employee established a new date for the 110(c) time limits running, February 28, 1997.  Last, the employee asserts the affidavit of readiness established that the employee was entitled to a hearing on the issues represented in the February 17, 1995 controversion.  In essence, the employee argues 110(c) does not operate as a matter of law, an employer is estopped from raising 110(c) as a defense if an employee files an affidavit of readiness before an employer petitions for dismissal under 110(c), regardless of the amount of time that passes.  The employee's hearing brief, argument section, provides in full:


For ten years, the employer and the insurers in this matter have been acting in "Bad Faith." They have resisted the actions of several attorney's (sic) as well as myself as a paralegal to bring this case to a equitable conclusion. This is the second attempt on the part of the employer and the insurers to evade their responsibilities by moving for dismissal under the provisions of AS 23.30.110(c).


Mr. Wilson asserts that the Controversions submitted by the employer and the insurers in this matter have been frivolous and in bad faith.


The employer and the insurers have denied medical benefits in "Bad Faith", had their IME Doctor, Dr. Homing issue an impairment rating of the Claimant while Mr. Wilson was still under the care of Dr. Lippert, University of Washington Medical School, and denied Mr. Wilson the right to change his physician after Dr. Lippert moved from Washington State to Massachusetts.


As was the finding in the 1994 hearing on dismissal, Claimant asserts that the February 28, 1997, Application for Adjustment of Claim, which has not been controverted, reset the clock for the application of AS 23.30.110(c) and the Petition to Dismiss should be denied.


In good faith and in the interest of justice and fair play, this Board should deny the "Petition for Dismissal" which was filed after Mr. Wilson filed his February 28, 1997, Application for Adjustment of Claim, which has not, as yet, been controverted, and find that the February 28, 1997, Application for Adjustment of Claim reset the time for the filing of a hearing request.


The employer argues 110(c) operates as a matter of law and the employee's claim is barred.  It argues that the employee in this case was entirely aware of 110(c) and how it is applied based on our decision in Wilson I.  Furthermore, the July 27, 1994 specifically instructed the employee to file his affidavit of readiness for hearing when discovery was completed.  Discovery was discussed again at the June 28, 1996 prehearing.  The employer asserts we must deny and dismiss all benefits controverted in the February 17, 1995 controversion notice.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c), effective July 1, 1982, provides in pertinent part:  "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the  date of controversion, the claim is denied."


We find no merit in the assertion that 110(c) does not operate as a matter of law.  110(c) does not say or imply that "an employer may petition" for dismissal.  We find the plain language of 110(c) does not require an employer to do anything.  Likewise, we find no merit in the employee's argument that an employer loses its 110(c) defense if the employee files an affidavit of readiness for hearing before an employer files a petition to dismiss under 110(c).  First, as discussed above, 110(c) operates as a matter of law.  Second, to interpret 110(c) as the employee suggest, would render 110(c) useless.  Starting the two-year statute of limitations upon the filing of a new application or affidavit of readiness would likewise eviscerate 110(c).  We conclude the employer is not estopped from asserting its 110(c) defense, nor has it waived its right to do so.


We find the employer controverted the following benefits on February 17, 1995: temporary total disability;  permanent partial impairment;  compensation rate adjustment;  chiropractic care;  medical for asserted back injury;  change of attending physicians;  ongoing medical care;  unpaid medical bills;  vocational reemployment Benefits;  travel & per diem expenses;  penalties;  and attorney's fees and/or costs.  We find the controversion was on a Board prescribed controversion notice.  To preserve his claim under 110(c), the employee was required to file an affidavit of readiness for hearing by February 17, 1997.
  We find the employee filed his affidavit of readiness for hearing on February 28, 1997.  We find this time period exceeds the time constraints of 110(c).  We conclude the employee's claim for the benefits listed above is denied and dismissed by operation of 110(c).


At the July 15, 1998 hearing, the employee requested we relax the application of 110(c) under our authority in 8 AAC 45.195, which provides:


A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

(emphasis added).


We find "this chapter" refers to 8 AAC 45.  We find 8 AAC 45.195 also specifically refers to application of our "regulations."  We find no authority under 8 AAC 45.195 which would permit us to usurp the legislature's power to modify the state statute at AS 23.30.110(c).  We conclude we cannot excuse the late filing of the employee's affidavit of readiness for hearing.


ORDER

The employee's claims for temporary total disability;  permanent partial impairment;  compensation rate adjustment;  chiropractic care;  medical for asserted back injury;  change of attending physicians;  ongoing medical care;  unpaid medical bills;  vocational reemployment Benefits;  travel & per diem expenses;  penalties;  and attorney's fees and/or costs, are denied and dismissed under AS 23.30.110(c).


Dated at Anchorage, Alaska this 12th day of August, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ John A. Abshire 


John Abshire, Member



 /s/ Marc D. Stemp 


Marc Stemp, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Reginald V. Wilson, employee/respondent; v. Flying Tigers Line, Inc., employer; and Fidelity & Casualty Co. of N.Y., insurer/petitioners; Case No. 8813817; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of August, 1998.



Shirley A. DeBose, Clerk
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     �Filed with the Board on February 21, 1995.  


     �Previously, attorney Frank Koziol represented the employer.


     �In Tipton v. Arco Alaska, Inc., 922 P.2d 910, 913 (Alaska 1996), the Court held:  "Section 110(c) requires an employee to request a hearing within two years of the date of controversion, and that is what Tipton did.  Tipton therefore satisfied his obligations under section 110(c)."  (See, also:  Huston v. Coho Electric, 923 P.2d 818, 820 (Alaska 1996)).  The employee had filed an affidavit of readiness for hearing on November 14, 1988 for issues presented in his August 29, 1988 application for adjustment of claim.  On November 30, 1988, the employee, through his attorney, Steven Sims, filed a "Stipulation for dismissal with prejudice of Employee's August 29, 1988 Application for Adjustment of Claim."  This stipulation was approved by a full Board panel with the following order:  "IT IS HEREBY FURTHER ORDERED that employee's application for adjustment of claim dated August 29, 1988, is dismissed with prejudice."  Likewise, the employee's July 3, 1991 affidavit of readiness for hearing was deemed inoperative on July 10, 1991, as it was not timely filed.  Accordingly, Tipton and Huston have no impact on the employer's petition to dismiss under 110(c).  







