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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL GALANTE,
)



)


Employee,
)


  Petitioner,
)
INTERLOCUTORTY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9512559

ACE PLYWOOD,
)



)
AWCB Decision No. 98-0211


Employer,
)



)
Filed in Fairbanks, Alaska


and
)
August 12, 1998



)

HOUSTON GENERAL INSURANCE,
)



)


Insurer,
)


 Respondents.
)

                                                         )


We decided this petition for reconsideration based on the written record in Fairbanks, Alaska on August 8, 1998.  The petitioner represented himself.  The respondents were represented by attorney Tasha Porcello.  We closed the record on August 8, 1998 when we next met after the filing of the employee's request.

In our July 6, 1998 decision and order (D&O) in this case, we found the employee not entitled to continuing temporary total disability benefits, because the employee had reached medical stability. (AWCB No. 98-0178).  Specifically, we recited the definition of medical stability as follows:


AS 23.30.[395] (21), medical stability is defined as:


[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time.


In addition, "Medical stability shall be presumed in the absence of objectively measurable improvement for  a period of 45 days.  The presumption may be rebutted by clear and convincing evidence." Id. "A party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.[395](21)."  Lano v. Houston Contracting, AWCB Decision No. 97-0066 at 9 (March 20, 1997).  Once the presumption of medical stability is raised, the claimant must prove that he is not medically stable by clear and convincing evidence. Id.

After reviewing the initial evidence, we found the employee was presumed medically stable as of June 12, 1996, and that he must prove the contrary with clear and convincing evidence.  After weighing the evidence, we concluded the employee had reached medically stability by June 12, 1996, based on the testimony and evidence of John Joosse, M.D., which we found was not disputed. 


The employee seeks reconsideration, based, in part, on his differences with Dr. Joosse's opinions and on his dictionary definition of "stability".


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:


Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.


We did not order reconsideration within 30 days and the petition for reconsideration is denied.  This written decision memorializes that opinion.


Our review of the record convinces us we did not make a mistake in issuing our decision.  Notwithstanding the dictionary definition provided by the employee, the statue is clear: medical stability is presumed to exist in the absences of objectively measurable improvement for a period of 45 days.   We find the testimony and evidence presented by Dr. Joosse supports our conclusion the employee was medically stable by June 12, 1996.   Given that no medical evidence exists to contradict this conclusion, we will not reconsider the employee's contention Dr. Joosse's opinions are not credible.  In sum, the employee's petition for reconsideration is denied.


ORDER

The employee's petition for reconsideration is denied and dismissed.


Dated at Fairbanks, Alaska this 12th day of August, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Michael Galante, employee/petitioner; v. Ace Plywood, employer; and Houston General Insurance, insurer/respondents; Case No.9512559; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 12th day of August, 1998.



Lora J. Eddy, Clerk
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