
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL J. ARLINE,
)



)


Deceased Employee,
)



)
INTERLOCUTORY


and
)
DECISION AND ORDER



)

DONNA L. ARLINE,
)
AWCB Case No. 9715660



)


Widow,
)
AWCB Decision No. 98-0221


  Respondent,
)



)
Filed in Anchorage, Alaska



)
August 24, 1998


v.
)



)

EVERGREEN INTERNATIONAL
)

AVIATION, INC.,
)



)


Employer,
)



)


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Petitioners.
)

                                                         )


On July 30, 1998, in Anchorage, Alaska, we heard Employer's Petition for an Order to Compel Deposition of deceased Employee's Surviving Spouse.  We heard the case with a two-member panel, a quorum of the Board under AS 23.30.005(f).  Attorney Allen E. Tesche represents Employer and its Insurer.  Attorney R.N. Sutliff represents Surviving Spouse.  We closed the record at the hearing's conclusion.


ISSUE

Whether Employer is entitled to an order compelling the deposition of Surviving Spouse without controverting her right to compensation?


SUMMARY OF EVIDENCE AND ARGUMENTS

Employee worked as a pilot for Employer and died in a helicopter crash at Kemuk Mountain, Alaska, on August 20, 1997.  The following day, Employer prepared a Report of Occupational Injury showing Employee's address to be 13610 Karen Street, Anchorage, Alaska and listing Donna L. Arline as Employee's dependant.


Employee's death certificate (Number 97002443) states the  Employee's address at the time of his death was 13610 Karen Street, Anchorage Alaska.  The "informant" for the Certificate of Death is identified as Donna L. Arline, whose mailing address is 13610 Karen Street, Anchorage, Alaska 99515.  Her relationship to the decedent is identified as "Wife."


On September 11, 1997, Employer began paying widow's death  benefits to Surviving Spouse and continues to pay her benefits.  Employer has not controverted her right to compensation.  Nonetheless, on April 2, 1998, Employer petitioned for an order to compel Surviving Spouse to attend Employer's oral deposition.  Employer's petition asserts, "[t]he deposition is necessary to clarify her entitlement to continue to receive widow's benefits. . .."


In support of its petition, Employer relies on the March 31, 1998, Affidavits of Patti MacKay and Allan E. Tesche.  MacKay's Affidavit [Petition to Compel Attendance at Deposition, Ex. A] states as follows:


1.  I am employed by CIGNA Companies as a claim representative and on behalf of Pacific Employers Insurance Co. I have been assigned to adjust this claim.


2.  On August 25, 1997, I had a telephone conversation with Ms. Donna Arline regarding her living arrangements and those of the deceased at the time of his death.  The purpose of my conversation was to gather information in order to determine whether Ms. Arline was entitled to widow's benefits under the Alaska Worker's Compensation Act.  She told me that they did not share a residence, but that they had never been legally separated or divorced.  She does not work and she maintains her own home.  They file taxes together and also take yearly vacations together.  When I asked why Mr. Arline's employer and his co-workers did not know of her, her reply was that "she was his best kept secret."


3.  In my opinion, the conflicting information provided to me by Ms. Arlene (sic) during our conversation can only be resolved through her deposition taken under oath by counsel.

On April 9, 1998 Surviving Spouse's attorney filed an entry of appearance and a "Limited Opposition for Petition for Deposition."  Attached to the Limited Opposition is Surviving Spouse's Affidavit of April 8, 1998, which states, in pertinent part, as follows:


Somebody from CIGNA called me at 8:00 in the morning four days after I learned my husband had died.  I was exhausted.  I did not tell her that "we did not share a residence."  I told her that my husband had lived apart for awhile but he had been living with me continuously for a year or a year and a half before he died.


Employer asserts the statements Surviving Spouse allegedly made to MacKay over the telephone on August 25, 1997, raise doubt whether she was living with Employee at the time of his death.  Employer argues that Surviving Spouse's April 9, 1998 Affidavit, although made under oath, does not "clarify" her entitlement to widow's benefits.  Rather, because her affidavit is inconsistent with earlier statements allegedly made to MacKay, it compounds Employer's suspicions.  Nonetheless, Employer argues it lacks sufficient evidence to controvert Surviving Spouse's right to compensation under the rule in Harp v. ARCO Alaska Inc., 831 P.2d 352 (Alaska 1992).


Surviving Spouse does not dispute Employer's right to investigate her entitlement to benefits.  She offered to participate in a recorded Employer interview.
  Employer declined this offer.  She has provided authorizations for the release of her vital records and has expressed a willingness to provide a social security records release.
  However, Surviving Spouse denies that Employer has a right to take her deposition without controverting her claim.  She asserts the Board has no authority to compel her to submit to an Employer deposition unless, or until Employer controverts her claim.


Surviving Spouse argues that she offered to submit, voluntarily, to Employer's deposition, but not without counsel.  However, she asserts the Worker's Compensation Act(Act) prohibits her attorney from collecting a fee from her, without Board approval.  She does not seek Board approval for her attorney to collect fees from her for voluntarily attending Employer's deposition.  On the contrary, Surviving Spouse asserts it is against the policy of the Act for widow's benefits to be dissipated to pay attorneys to represent her at Employer's investigatory deposition.  Therefore, she refuses to voluntarily submit to Employer's deposition, unless Employer agrees pay her reasonable attorney's fees.


Employer concedes that nothing in the Act prohibits it from voluntarily paying Surviving Spouse's attorney's fees for attending its deposition.  However, it argues to do so, would "set a bad precedent for employers and insurers."  Employer asserts our regulations allow Surviving Spouse's attorney to collect a fee not exceeding $300 from his client and, in the alternative, we should enter an order, on Employers petition, prospectively authorizing Surviving Spouse's attorney to collect attorney's fees from Surviving Spouse to attend Employer's deposition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Under AS 23.30.215, if a work-related injury causes death, the compensation is known as a death benefit and may be payable to a widow of the deceased.  As used in the Act, "widow" includes "only the decedent's wife living with or dependent for support upon the decedent at the time of death, or living apart for justifiable cause or by reason of the decedent's desertion at such a time." AS 23.30.395(33).  Thus, for Surviving Spouse to be entitled to death benefits, she must not only have been married to the deceased employee at the time of his death, but also satisfy the statutory definition of a "widow".


Regarding depositions, the Act provides, in pertinent part, ". . .the testimony of a witness may be taken by deposition or by interrogatories according to the Rules of Civil Procedure."   AS 23.30.115(a).  Similarly, our regulations provide that "[t]he testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. 8 AAC 45.054(a).


Thus, to determine whether Employer is entitled to depose Surviving Spouse, we must first ascertain under what circumstances a litigant has a right to discover facts by 

deposition from an adverse party under Alaska Rules of Civil Procedure (Civil Rules).  We must then determine whether, under the Act, the instant case is in a posture analogous to the circumstances in which a civil litigant is entitled to a discovery deposition of an adverse party.  Finally, if we find Employer does not have a right to discovery deposition, we must determine whether Employer is entitled to depose Surviving Spouse to perpetuate her testimony in accordance with the Civil Rules. 


Under Civil 2 there is one form of action known as a civil action.  A civil action is commenced by a plaintiff filing a complaint with the court.  Civil Rule 3(a).  The general rules of pleading require a complaint contain a short, plain statement of the claim showing the pleader is entitled to relief and a demand for judgment for the relief.  Civil Rule 8(a).  Once the issues are joined by defendant's answer, and after the parties have complied with the disclosure and meeting requirements of Civil Rule 26, "[a] party may take the testimony of any person, including a party, by deposition upon oral examination without leave of court . . ..  Civil Rule 30(a)(1).
  If a party is entitled to take the deposition of a person under the foregoing rules, the party seeking the deposition may move the court for an order to compel this discovery. Civil Rule 37.


Finally, even when a civil action has not been commenced, Civil Rule 27 allows a potential party to petition for an order to depose a person to perpetuate their testimony.  If the petitioner's pleading demonstrates the facts required by Civil Rule 27(a)(1), and the court is satisfied that the perpetuation of testimony "may prevent a failure or delay of justice," the court shall order the deposition. Civil Rule 27(a)(3).


Unlike the Civil Rules, the Act does not use the term "action."  Rather, 8 AAC 45.050(a)provides "[a] person may start a proceeding before the board by filing a written claim or petition."  (Emphasis added.)  We find, for the purposes of determining our authority to order Surviving Spouse to attend Employer's deposition, certain proceedings before the board are analogous to a "civil action" before the courts.  Therefore, before we can order Surviving Spouse's discovery deposition in accordance with Civil Rules, 30(a)(1) and 37, we must find that a written claim or petition has started a proceeding analogous to a civil action.


The Act does not define the term "claim." The Alaska Supreme Court has decided the word "claim" is used in the Act to describe two distinct concepts:  (1) the general right to compensation, and (2) to describe a pleading in a controverted case. Johnathan v. Doyon Drilling,Inc., 890 P.2d 1121, 1124 (Alaska 1995) (construing the meaning of "claim" as it is used in AS 23.30.110).  Our regulations reflect this dichotomy in separate definitions of "claim."  In the broad general sense, a "'claim' includes any matter over which the board has jurisdiction." 8 AAC 45.900(5).  In the more limited sense it means a pleading in a litigated case.  Our regulation, 8 AAC 45.050(b)(1), provides:


A claim is a written request for benefits, including compensation, attorney's fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialists or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim,  In this chapter an application is a written claim.

We find from the plain meaning of this section, construed in light of its purpose to define and explicate pleadings before the Board, and from the textual analysis the court utilized in Johnathan, that a "claim," as defined in 8 AAC 45.50(b)(1), is analogous to a complaint in a civil action.


We find Employer has paid Surviving Spouse widow's death benefits without a written request for benefits having been filed with the Board.  We also find Employer has not controverted Surviving Spouse's entitlement to these benefits.  Accordingly, we find no claim under 8 AAC 45.050(b)(1) has been filed in this case to start a "proceeding" under the Act that is analogous to a civil action.


Employer argues that its petition to compel Surviving Spouse's deposition started a "proceeding" before the Board, and therefore, Employer has a right depose the adverse party.  We find Employer's argument is both circular and frivolous.


Employer's petition did start a "proceeding."
 8 AAC 45.50(a).  And, we do not hold that there may never be a circumstance where a proceeding started by filing a petition can give rise to a right to take a discovery deposition of a party in accordance with Civil Rule 30.  However, we find that Employer's petition to compel a deposition, where no claim under 8 AAC 45.50(b) has been filed and Employer has not controverted benefits, is not a proceeding analogous to a civil action giving rise to a general right to conduct discovery by deposition in accordance with Civil Rule 30.


We find there is no "proceeding" started by claim or petition in this case that is analogous to a civil action.  Therefore, Employer has no right to take a discovery deposition of Surviving Spouse in accordance with Civil Rules 30(a)(1).  Since we have found Employer has no right to take Surviving Spouse's discovery deposition with the case in its current posture, Employer is not entitled to an order compelling such a deposition in accordance with Civil Rule 37.


If the purpose of a deposition is not discovery, but the perpetuation of testimony, Civil Rule 27 permits the court to order a testimony perpetuation deposition before commencement of a civil action.
  Civil Rule 27(a)(1) provides as follows:


Petition.  A person who desires to perpetuate testimony regarding any matter that may properly be the subject of an action or proceeding in any court of the state, may file a verified petition in the superior court.  The petition shall be entitled in the name of the petitioner and show: (1) that the petitioner expects to be a party to an action in a court of the state but is presently unable to bring it or cause it to be brought, (2) the subject matter of the expected action and the petitioner's interest therein, (3) the facts which the petitioner desires to establish by the proposed testimony and the reasons for desiring a (sic) perpetuate it, (4) the names or description of the persons the petitioner expects will be adverse parties and their addresses so far as known, and (5) the names and addresses of the persons to be examined and the substance of the testimony which the petitioner expects to elicit for each, and shall ask for an order authorizing the petitioner to take the depositions of the persons to be examined named in the petition, for the purpose of perpetuating their testimony.


Additionally, Rule 27(a)(3) states, in pertinent part, as follows:


If the court is satisfied that the perpetuation of the testimony may prevent a failure or delay of justice, it shall make an order designating or describing the persons whose depositions may be taken and specifying the subject matter of the examination and whether  the deposition shall be taken  upon oral examination or written interrogatories.


The Alaska Supreme Court addressed the purpose and scope of Civil Rule 27 in McNett v. Alyeska Pipeline Service Co., 856 P.2d 1165 (Alaska 1993).
  The rule applies "to situations where, for one reason or another, testimony might be lost to a prospective litigant unless taken immediately . . .." Id. quoting Ash v. Cort, 512 F.2d 909, 911(3rd Cir. 1975)(citing Petition of Ferkauf, 3 F.r.D. 98, 91 (S.D.N.Y. 1943)).  The petitioner must present a sufficient factual basis to support an expectation of a future action that cannot be brought at the time of the petition. Assuming a petitioner makes all the showings required by Civil Rule 27(a)(1-5), the court must also find it that ordering a deposition "may prevent a failure of delay of justice" McNett, quoting Civil Rule 27(a)(3).


Employer's Petition states "[t]he deposition is necessary to clarify her entitlement to continue to receive widow's benefits. . . ."  Civil Rule 27 was not intended as "a method of discovery to determine whether a cause of action exists . . . ." McNett, quoting In re Boland, 79 F.R.D. 665, 668 (1978) (quoting Petition of Gurnsey, 223 F. Supp. 359, 360 (D.D.C. 1963)).  "Both federal and state courts have read Rule 27(a) to restrict depositions that are merely searches for a cause of action, rather than an effort to preserve testimony concerning facts already known the potential litigant" McNett, See also Harmon v. Mercy Hospital, 460 N.W.2d 404, 406 (N.D. 1990).


We find the only evidence in support of Employer's petition is MacKay's hearsay statement concerning what Surviving Spouse allegedly said to her on the telephone on August 25,1997.  A statement Surviving Spouse has denied making, under oath. Employer failed to produce evidence that it possesses any other information inconsistent with Surviving Spouse's entitlement to death benefits. 


We find Employer's proposed deposition is not intended to preserve or perpetuate testimony concerning facts already known to Employer, but to seek out and discover facts which may support a future controversion of Surviving Spouse's entitlement to benefits.  For this reason, Employer's petition is outside the purpose and scope Civil Rule 27, and the order it seeks is beyond our authority under AS 23.30.115(a) and 8 AAC 45.054(a).


In response to our oral request that parties address the showings required of a petitioner under Civil Rule 27(a), Employer argued it is entitled to take Surviving Spouse's deposition because, despite its suspicions, it lacks sufficient evidence to file a good faith controversion under  Harp standard.  We find Employer produced no evidence whatsoever concerning efforts it has made to acquire the evidence it seeks to support a controversion, from other sources.  It has not argued that such evidence is difficult to secure from other sources, or only available by deposing the Surviving Spouse.  Rather, Employer invites us to leap from its citation of Harp  to the conclusion that it is entitled to depose the Surviving Spouse.  Employer's argument overlooks that it is precisely the lack of evidence to support a good faith controversion which precludes it from demonstrating, as required by Civil Rule 27(a)(1), Employer has a reasonable expectation of becoming a party to a Workers' Compensation "proceeding," that is analogous to a civil action.  


Finally, we find that Employer has failed to show that deposing Surviving Spouse at this time "may prevent a failure or delay of justice." Civil Rule 27(a)(3).  "Rule 27 (a) provides an exceptional privilege that should be reserved for exceptional circumstances.  It is the responsibility of the petitioner, not the Court, to establish that such circumstances exist."  McNett,856 P.2d 1165, n.4.  Employer's petition for an order compelling the deposition of Surviving Spouse is denied and dismissed.


Employer asks us to prospectively approve an unspecified  fee agreement allowing Surviving Spouse's attorney to collect  attorney's fee from her counsel for legal representation at Employer's deposition, citing Denuptis v. Unocal, AWCB Decision No. 98-0030 (February 10, 1998).  Denuptis is distinguishable from the instant case, because that case concerned an employee's petition for approval of a fee agreement with his own attorney.  Furthermore, the reasoning in DeNuptis relied in part on the potential criminal consequences to the employee from the employer's claims under AS 23.30.250.  We find Surviving Spouse has not sought to have us approve any agreement for her attorney to collect fees from her.  Since we have found that in the current posture of this case, under the facts presented, Surviving Spouse has no obligation to submit to Employer's deposition, we find the issue of attorney's fees for Surviving Spouse to be represented at such deposition is moot.  Employer's petition for an order approving a fee agreement between Surviving Spouse and her attorney is denied and dismissed.


We find that Surviving Spouse prevailed on all issues in this proceeding.  We further find that Surviving Spouse's attorney provided valuable, bona fide, legal services that were of material benefit to her in defending against Employer's petition.  However, Surviving Spouse's attorney stated that his client was not seeking an award of fees from Employer for legal services rendered to surviving spouse in connection with Employer's petition.  Given this statement and the provisions of AS 23.30.145(a) and 8 AAC 45.080(c), we can only assume that Mr. Sutliff provided his legal services in this matter without an expectation of payment.  We laud his service to Surviving Spouse and the credit he reflects on his profession.  Nonetheless, we specifically leave open for a future case the issue of whether, in similar circumstances, a prevailing respondent is entitled to an award of attorney's fees to be paid by the employer.


ORDER

Employer's Petition for an Order to Compel Deposition of Donna L. Arline is denied and dismissed.


Dated at Anchorage, Alaska this 24th day of August, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Steven Constantino 


Steven Constantino,



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donna Arline, employee/applicant; v. Evergreen International Aviation, Inc., employer; and Cigna Companies, insurer/defendants; Case No.9715660; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of August, 1998.



Brady D. Jackson, III, Clerk
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     �March 31, 1998, Affidavit of Allan E. Tesche, Par.3, and  Petition to Compel Attendance at Deposition, Ex C.


     �On January 6, 1998, MacKay requested that Surviving Spouse execute numerous blank information release forms. [Limited Opposition for Petition for Deposition, Ex. A.]  On January 12, 1998 Surviving Spouse's estate counsel requested MacKay identify whether she sought Employee's or Surviving Spouse's records, and to explain the relevance of the records sought. [Id.] On January 14, 1998 MacKay withdrew her request for Surviving Spouse's medical, education, and rehabilitation records releases. [Id., Ex.B.] Surviving Spouse provided adjuster with a signed vital records release. [Id., Ex. C]  Employer has not petitioned for an order compelling Surviving Spouse to sign records releases, and the issue of Surviving Spouse's authorization for release of records is not before us.


     �The right of a party to take the deposition without leave of court is also subject to certain limitations set forth in Civil Rule 30(a)(2) which are not germane to the issue to be decided.


     �8 AAC 45.050(b)(4) provides, "The claim or petition must


	(A) state the names and addresses of all parties, the date of injury and the general nature of the dispute between the parties; and


	(B) be signed by the claimant, petitioner, or a representative.


     �8 AAC 45.050(b)(2) provides:  A request for action by the board other than by a claim must be by a petition that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a petition.  


     �A petition for a deposition to perpetuate testimony does not  commence a civil action or toll running of an applicable statute of limitation.  Chiei v. Stern, 561 P.2d 1216 (Alaska 1977).


     �Alaska Civil Rule 27 is derived from Federal Rule of Civil Procedure 27, and the court found federal decisions interpreting the federal counterpart are useful in interpreting Alaska Civil Rule 27. 


     �The grant or denial of a Civil Rule 27 pre-litigation testimony perpetuation deposition is reviewed under the abuse of discretion standard.  McNett.







