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KEITH DANZL,
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)
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)
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)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9603172

STATE OF ALASKA,
)

(Self-Insured)

)
AWCB Decision No. 98-0224



)


Employer,
)
Filed in Anchorage, Alaska 


  Defendant.
)
August 31,1998

                                                            )

On April 29, 1998, we heard Employee's claim for medical benefits in Anchorage, Alaska.  Attorney Chancy Croft represents Employee.  Assistant Attorney General Paul Lisanke represents Employer.  We closed the record at the end of the hearing.  We reopened it on May 27, 1998 to allow the physicians who treated or evaluated Employee an opportunity to respond to a question from the Board.  We scheduled a hearing, at Employee's unopposed request for brief oral argument, regarding the new evidence for August 26, 1998.  We closed the record at the conclusions of the hearing.


ISSUE

Are Employee's right knee conditions work-related?


SUMMARY OF THE EVIDENCE

At hearing, we accepted the parties' stipulation to certain agreed facts.  8 AAC 45.050(f)(2).  The parties agreed that, if Employee were to testify at hearing, his recollection of events would be consistent with the history set forth in Section I of the Second Independent Medical Evaluation (SIME) report prepared by Douglas Smith, M.D., the medical reports by his treating physician, David McGuire, M.D., and Dr. McGuire's December 18, 1997 deposition.


Dr. Smith's SIME report states in pertinent part:


[Employee] indicated that he is 43 years old.  He is a correction officer for the State of Alaska, working at the Spring Creek facility. . . .


He states, on 2/29/96, he was assaulted by an inmate.  He apparently picked up the inmate, twisted and fell over to his knees. . . .


He felt that his left knee was bruised.  A day or two later, he states he noticed some right knee soreness.  He states the left knee felt bruised and was getting worse.  In fact, the left knee got worse fast.


About two weeks, later he saw Dr. Jones.  He was then referred to Dr. McGuire.


In April 1996, he had surgery on his left knee.  He states the knee was cleaned up; they found the anterior cruciate ligament was torn.  He had a two-week time loss.  He thinks that the surgery was beneficial in terms of correcting some of the pain.


He states his right knee started getting worse.  In April 1996, Dr. McGuire tested his knee and found the anterior cruciate ligament to be torn.  He was noting trouble with steps and squats and job duties.


In February 1997, surgery was done for anterior cruciate ligament repair on both knees.  He was told there was additional joint damage on the right side.


At the time [Dr. Smith] saw Employee, [Employee]  reported the anterior cruciate ligament was okay as far as he was concerned.  [Employee] was having right knee problems, however, with standing and walking and it was worse than the left side. . . .


[Employee reported his] estimated activity level [as follows]:


Stand:  20 minutes.


Walk:  1-2 miles.


Lift:  40 pounds.


[Employee] reported that, in 1987-1988, his right knee was injured twisting at work.  He had surgery for a meniscus tear; this was in Arkansas.  After that, he would notice pain once in a while, but felt the knee was pretty good.  He states he had leg numbness on one visit to a doctor.


Dr. Smith stated, at page six of his report, that:  "it would be my opinion that the right knee conditions noted by Dr. McGuire were probably not caused by the February 1996 assault."  Furthermore, because there was no documented injury to the right knee in February 1996, Dr. Smith did not think the incident aggravated or accelerated any underlying condition.  Id. at 8.


At pages seven through nine of his report, Dr. Smith explains, in greater detail, the basis for his opinion that Employee's right knee condition is not work related.  Dr. Smith stated  Employee's right knee condition is more probably related to the progression of non-work injuries sustained in 1986 and 1987.  Relying on the medical records concerning those injuries, Dr. Smith stated that there "was a probable anterior cruciate ligament injury in the 1986-1988 time frame" and this was "in addition to the meniscus damage which was treated by resection."  Additionally, Dr. Smith found that the "continued documentation of symptomatology, at least until February 1993, was consistent with ACL damage, meniscectomy and possibly early arthritic change in the joint."  Dr. Smith believed that these findings, when taken in combination with the lack of reported complaints after the February 1997 incident, made it improbable Employee suffered a work injury or aggravation to any of the conditions in his right knee.  Id.


Finally, Dr. Smith stated that the increased activity from structured physical therapy made Employee's right knee conditions symptomatic, but probably did not cause the underlying conditions or worsen them.  Dr. Smith stated:  "these activities brought to light the damage which most probably pre-existed the February 1996 assault."  Dr. Smith thought it was possible, but not probable, that favoring the left knee made Employee's right knee symptoms or conditions worse.  Id.


The parties also stipulated that if Employee were to testify, his description of his work as a Correctional Officer would be consistent with the description set forth at pages 34 and 35 of Dr. McGuire's deposition.  We summarize such information in the following two paragraphs.


Employee worked as a prison guard in Seward for two or more years prior to his injury.  During the course of his normal 12 hour shift, he would climb a flight of 12 to 15 stairs, 10 to 15 times an hour.  Sometimes he would carry weight, such as books or bags.  During a normal day, he would usually squat 25 to 30 times to put on, take off, or adjust prisoners leg irons.  (McGuire dep. at 34).  
On February 29, 1996, Employee did a take-down maneuver on a prisoner by planting his right knee and pushing off with his left leg. Later, while Employee was removing his leg irons, the prisoner kicked Employee in the face.  (McGuire dep. at 34-35).


Dr. McGuire's testimony was consistent with his medical reports.  Employee first sought treatment for his left knee with Dr. McGuire on March 28, 1996.  (McGuire dep. at 6).  Dr. McGuire did not examine Employee's right knee on that occasion.  (McGuire dep. at 9).


On April 2, 1996, Dr. McGuire examined Employee's left knee arthroscopically and found damage to the joint, chondromalacia, and a partial anterior cruciate ligament tear, but not a meniscus tear as Employee's clinical symptoms had originally lead Dr. McGuire to believe.  (McGuire dep. at 9-11).


Dr. McGuire explained "some patients will have an [ACL] injury, they recover, and they don't have much in the way of symptoms for a while."  (McGuire dep at 18).  Dr. McGuire further explained that exercise on a stair-stepper "usually works surprising well . . .  [e]ven if you have a cruciate ligament that's gone, it's one of the exercises that the knee will tolerate . . . for 95 percent of people."  (McGuire dep. at 19).


Employee continued to treat periodically with Dr. McGuire for left knee symptoms but did not mention right knee pain until November 4, 1996.  (McGuire dep. at 19).  Dr. McGuire testified  Employee had not reported any problems with his right knee before this date.  (McGuire dep. at 28).  However, Dr. McGuire said he had handwritten a note, dated May 16, 1996, indicating he had examined Employee's right knee and found it was not stable.  (McGuire dep. at 39).  Dr. McGuire could not explain why he examined Employee's right knee, except to say:  "I suppose he must have said something about it."  Id.  In his May 21, 1996 Supplemental Incident Report
 regarding the prisoner takedown incident, Employee explained that he was now experiencing left knee symptoms for which he needed surgery.  Employee made no mention of any right knee complaints in the same report.  At no time during his testimony at the June 21, 1996 Grand Jury Proceedings about the prisoner take-down incident did Employee discuss any problems with his right knee.


When Dr. McGuire treated Employee on January 29, 1997, Employee complained "he was having . . . pain [in] his left knee with squatting and prolonged standing . . . and that his right knee was becoming more painful; that he was having more anterior knee pain . . . ."  (McGuire dep. at 21).


Dr. McGuire performed bilateral knee surgery on February 25, 1997.  (McGuire dep. at 22).  Dr. McGuire found a tear of the medial meniscus and roughness on the joint surface, chondromalacia and an ACL tear in Employee's right knee.  Id.  Dr. McGuire said his surgical findings were consistent with the clinical findings referenced in his handwritten May 16, 1996 note.  (McGuire dep. at 40).


Dr. McGuire explained he could not determine when the meniscus and ACL injuries in Employee's right knee occurred.  He testified:


It's always difficult to time meniscal injuries.  In general, you can be reasonably accurate up to about three months, possible four, in saying that if you see signs of acute or recent injury, such a hemorrhage, recent scarring, you can tell that the injury was recent.


But once it gets beyond that, you know, it could be four months; it could be 20 months; it could be 10 years, and there really doesn't appear to be all that much difference.  It's very difficult to date them after that time.

(McGuire dep. at 23 and 24.


Dr. McGuire explained an ACL tear is similarly difficult to date.  Dr. McGuire testified:


Q: Based on your observations during your surgical procedure, were you able to draw any conclusions about the recency of the injury to the ligament?


A: Well, as I said earlier, not beyond the fact that it wasn't yesterday, and so it was older than four months or some period of time like that.  But once beyond that, you know, we could show you one that's five months, and you wouldn't be able to tell it from one that's two years.

(McGuire dep. at 26 through 27.


Dr. McGuire testified that, given the nature of the ACL tear in Employee's right knee and the type of activities in which he routinely engaged, it was unremarkable Employee did not notice any pain, weakness or other symptoms earlier.  (McGuire dep. at 28).  He explained:


If we had 100 patients . . ., more would report problems than would not.  But not all would report problems.  So in other words, when the ligament is torn, we often expect it to be symptomatic.  And in fact we can say that it usually is.


But then if that is even 95 percent, there is that subsegment of patients who -- for whatever reason, I don't know -- don't seem to be bothered initially.  And so they can be remarkably successful in doing things and have a torn ligament.

(McGuire dep. at 29).


With regard to meniscus tears, however, Dr. McGuire testified there are fewer people who can tolerate activity.


It is subject to the same kind of constraints.  But there the percentage of people who will usually have problems is higher even.  So if 5 percent of people can live with a torn ACL or 10 percent or some number like that and really not be bothered very much, far fewer of them can live with a torn meniscus, but the answer is still not zero.


I've seen patients who have had a torn meniscus for 30 years.  And they say, oh, well, you know it bothered me once or twice back in 0800 or something, and I never had any more problems until just three weeks ago.  So it's, you know, if you say "usually," and by that you mean a percentage, then the answer is yes.  But you have to be careful to say that it's not 100 percent.

(McGuire dep. at 30).


Dr. McGuire also explained the significance of a notation in his operative report that the "patella was surprisingly satisfactory."  Dr. McGuire testified:


[W]hen you see roughness in the joint surface on one place and you see a torn ligament and you see a torn meniscus, you often expect that more damage will be present than that because it's like dominoes falling.  And so in this instance, there wasn't any damage to the patella.  I probably just said -- should have said it wasn't damaged.  It's -- parenthetically, it's another way of telling me that I looked very carefully at that sucker, and it was okay.

(McGuire dep. at 27 and 28).


Dr. McGuire said the February 1996 "take-down maneuver" was the cause of Employee's right and left knee conditions.  (McGuire dep. at 35).  Dr. McGuire also testified that while climbing stairs probably would not cause an ACL tear, it could tear a meniscus, as could any type of "repetitive activity, such as squatting . . ."  Id.  Dr. McGuire said that although squatting would not cause an ACL tear,  if a person were to fall on his back while squatting, "it could tear the ACL."  (McGuire dep at 36).  Dr. McGuire further testified that twisting and the take-down maneuver could have torn Employee's ACL and meniscus and caused chondromalacia.  (McGuire dep at 36, 38).  Additionally, Dr. McGuire said climbing stairs or the squatting could also cause chondromalacia.  (McGuire dep. at 38).


Dr. McGuire disagreed with the opinion on causation expressed by Shawn Hadley, M.D., the Employer's Medical Evaluator.  


Q:  And having read her report, why would you still believe that both the work incident of February 29th, '96, as well as this work activities during a normal day . . . were a substantial factor in his right and left knee conditions?


A:  Well, based on the history and so for clarification, there's no way that I know of that we could prove that [Employee] didn't sustain an anterior cruciate ligament injury in his [1986] volleyball game.  He might have.  The point, I guess, is that no one that I know of diagnosed it.  No one that I know of said that he had it.  And I'm not aware of complaints by [Employee] that were related to this condition.


Now, someone could speculate that there was a tear of the [ACL], and that's what the surgery was done for in 1986 and that there apparently then would have been no tear of the meniscus or, at least if there was a tear, the surgery must have been directed toward that as well.  If those records exist, I'm not aware of them.


The next point I think you asked me is whether or not stair climbing, kneeling, bending, squatting and the like of that could have been related to his anterior cruciate ligament tear.  My opinion of that is no.  Is it possible that he could have had an [ACL] tear and still done those things, the answer is yes.


Is it possible that he could have done those things over a long period of time with a torn meniscus, unlikely.  It is unlikely that he would have been able to be going up and down stairs, kneeling, squatting, twisting, turning, et cetera, with a torn meniscus.


. . . 


So can I say that he tore his anterior cruciate ligament with the injury, no.  Could somebody else say that he had it before and be right, yes.  Can I say he could have torn it in the injury, you bet.  So as to when he tore the [ACL] in the right knee, I think it is very difficult to say.


But my opinion is that he could not have had a torn medical meniscus of the kind that I discovered and been able to do the job that he was doing as I understand it  -- up and down stairs, kneeling, squatting.


. . . 


So if he didn't tear the meniscus then [during the take down], he had to have torn it sometime after.  I don't think he could have had a torn meniscus before the event.

(McGuire dep. at 42-43).


Dr. McGuire also testified that if Employee only had the meniscus condition, he would not have done the same surgery in February 1997.  He explained:  "I might have done an operation.  I might have looked in the arthroscope.  But I wouldn't have fixed the [anterior cruciate] ligament because the ligament would have been okay."  (McGuire dep. at 45).  However, Dr. McGuire testified there was no question that Employee's right knee was more damaged than the left, in terms of what he saw during the February 1997 surgery.  (McGuire dep. at 49).


Finally, the parties agreed that if Dr. Hadley was called as a witness, she would testify that the history set forth in her September 23, 1997 report would be as described to her by Employee.  However, the parties agreed if Employee were to testify, he would disagree with her statement of his history.


Dr. Hadley's September 23, 1997 report is summarized as follows.  While Employee was performing a prisoner escort, the inmate became argumentative.  Employee was partially to the side and behind the inmate, who was in handcuffs and leg irons.  Employee grabbed the inmate in a bear hug and fell with the inmate to the ground on Employee's right side.  Later, when Employee was squatting to remove the prisoner's leg irons, the inmate kicked him in the face, causing Employee to fall onto his back.  Employee reported some aching in the left knee and a bruised feeling in the medial aspect of the left knee.


Employee also told to Dr. Hadley he had a bruised, aching, feeling in his right knee within a day or so of the incident, which worsened with time.  Employee told Dr. Hadley that, at the time of his examination with her, his right knee pain was in the patellar area and along the medial and lateral joint lines.  Employee denied giveaway or locking of the knee, but said he had some burning of the right thigh with standing and walking.


Employee explained to Dr. Hadley that he performs Thera-Band exercises at home, does some stepping on telephone books two of every three days, and will bicycle for two miles twice a month.  Employee told Dr. Hadley that before the incident he would hunt or hike in the woods and mountains every other day when off work.  This would amount to approximately 7 to 10 times per month and would consist of hikes of 2 to 15 miles.  Employee also played basketball during his lunch hour or after work and played volleyball once a month.


With regard to his work activity, Employee told Dr. Hadley that he had worked for Spring Creek Correctional Facility for about three years.  At the time of the evaluation, Employee was assigned to the control room but spent much of his day walking, sometimes running, and squatting to unchain prisoners.


At page five of her report, Dr. Hadley states that Employee's "posttraumatic arthritis of the right knee" was the result of his  prior injuries in 1986 and 1987 and prior medial partial menisectomy.


There is no indication -- in the medical records or from [Employee's] report to me today, nor in his grand jury testimony of June 21, 1996, . . ., that his right knee was involved at all in that work-related incident.  Since there is no indication that his right knee was involved at all in that incident, there is certainly no substantiating evidence that this incident accelerated or aggravated his right knee condition.


Although Dr. McGuire does comment on a +2 Lachman's of the right knee . . . [on May 16, 1996], there is no indication [Employee] complained of right knee pain, and there is no mention in the subsequent visits with Dr. McGuire until November 4, 1996, that the right knee was even bothering him.  In the grand jury proceedings recorded June 21, 1996, [Employee's] testimony reflects no complaint of right knee problems.

(Hadley report at 6).


Dr. Hadley believes Employee's current right knee problems are related to the natural progression of his preexisting conditions.  Her report explains:


At some point along the line, he developed loss of his anterior cruciate ligament.  Historically, this is probably on a progressive basis.  Certainly, [Employee] reports non-work-related activities that could stress his knee.  These would include his self-report of vigorous hiking and hunting activities during time off, home construction activities, and his sports activities of basketball and volleyball.

(Id.). Dr. Hadley did not address the issue of whether Employee's normal work activities could cause the type of conditions in his right knee.


We sent Drs. Hadley, Smith and McGuire the following inquiry on June 18, 1998.


Board Question:  If we are to assume Mr. Danzl did engage in the type of vigorous physical activities (at work and during leisure) described above, then we are surprised by the minimal arthritic changes in his right knee, particularly if the meniscus and ACL tears existed since at least the late 1980s.  As Dr. McGuire commented, when there is a torn ACL and meniscus you would expect to find more arthritic damage given the domino effect.  Our question to you as a physician then is whether the lack of arthritic change in the right knee makes it more probable than not that either or both the ACL and meniscus tears repaired by Dr. McGuire occurred more recently (within a year before the surgery) rather than being the natural progression of tears from the late 1980s.  Or, is the lack of arthritis a non-issue from your medical perspective?  Please explain briefly.

Dr. Smith's June 30, 1998 response to the Board states, in relevant part:


I have read your June 18, 1998 memorandum.  I can understand that you would be confused by conflicting medical testimony from people who are supposed to be expert in [their] field.


I would stand by the conclusions which caused my answers to questions one through four that had been posed by [Workers' Compensation Officer] Ms. Gaal in the original letter from the Board.  I would call particular attention to my conclusions on page eight of my report.


More specifically, in response to your question and confusion, I would say there were arthritic changes in the right knee at the time of the February 1997 surgical procedure performed by Dr. McGuire.  In fact, he specifically described "grade II chondromalacia of medial femoral condyle, central location."  This would have been unlikely, in my opinion, to be the result of an incident in February 1996, particularly if that knee was apparently asymptomatic until November 1996.  Incidentally, this was after a period of accelerated or increased physical therapy was initiated for treatment of the other knee.


Furthermore, there seems to be confusion about right knee symptomatology.  My review of the records had indicated, as documented in my report, that there had been right knee complaints from June 1986 at least through February 1993 . . . .  There is no reason in my mind to believe that the cause of those complaints, which were consistent, incidentally, with meniscus and cruciate damage, would have disappeared without surgical treatment.

We sent Drs. Hadley and McGuire a second request for a response on July 7, 1998.  Dr. Hadley's July 22, 1998 response confirmed her original opinion Employee's right knee conditions were not work-related.  Her report states in pertinent part:


With respect to the . . . lack of degenerative changes with a torn ACL and meniscus, it is of note that Mr. Danzl had in fact undergone a partial medial meniscectomy in 1988.  This indicates that in some respects he is fortunate that he did not have more arthritic changes in the knee.  It is clear that Mr. Danzl did not have a normal knee at the time of his work injury with the State of February 29, 1996.


It remains my opinion that it is most likely that Mr. Danzl's right knee condition evolved over the course of time, relative to his injury to the knee in the mid-1980's.  Again, since we know that he did have an arthroscopic partial medical meniscus excision in 1988, the issue of whether or not he has degenerative changes in the knee is somewhat a moot point.


Again, it is my opinion, since the medical records do not reflect a complaint of right knee problems for six months after the work injury . . ., that one cannot attribute his right knee complaints to that work-related injury.


After a third request to Dr. McGuire
, he responded on August 3, 1998 as follows:  "It seems more likely the tear was recent.  One would expect more damage if [the] tear occurred in the 80's."


The parties mutually agreed to waive any cross-examination of the new medical evidence on August 6, 1998.  They did, however, request additional oral argument.


Employee argues his right knee is compensable. Based on Dr. McGuire's testimony, Employee argues the prisoner "take-down" and subsequent fall on his back from a squatting position caused his meniscus and ACL tears or aggravated any preexisting conditions.  Alternatively, Employee argues his normal work activities or the physical therapy caused or worsened any pre-existing right knee conditions.


Based on Dr. Smith's and Dr. Hadley's reports, Employer argues Employee had preexisting chondromalacia, meniscus and ACL tears which were not worsened by the February 1996 prisoner altercation, normal work activities, or physical therapy.  Employer argues, based on Dr. Smith's report, increased activity only made the underlying conditions symptomatic, not worse.


Employee urges us to rely on Dr. McGuire's opinions because he is the treating physician and has impeccable credentials as an expert on the evaluation and treatment of knee conditions.  Employer recognizes Dr. McGuire's professional stature, but argues that for the purpose of determining causation, Dr. Smith's opinion is no less valuable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, Employee must establish a "preliminary link" between the disability and his work.  Employer concedes, and we also find, that Employee has attached the presumption with Dr. McGuire's testimony that work (either the prisoner take-down incident or normal job duties) caused or worsened Employee's right knee conditions.


To rebut the presumption, Employer must produce substantial evidence the disability is not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).


Employer may rebut the presumption of compensability by presenting expert opinion evidence the work was probably not a cause of the disability or need for treatment."  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d  865, 869 (Alaska 1985).  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of Employee's right knee conditions without ruling out his work as a cause.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


We find, based on Dr. Smith's and Dr. Hadley's reports, that Employer has rebutted the presumption Employee's right knee conditions were caused by the prisoner take-down incident, his usual work, or physical therapy.  We further find, based on Dr. Smith's reports, Employer has rebutted the presumption Employee's right knee conditions (chondromalacia, torn meniscus and ACL) were aggravated by the prisoner altercation incident, Employee's usual work with Employer, or physical therapy.


Because Employer has rebutted the presumption, Employee must prove, by a preponderance of the evidence, the prisoner taken down incident, his usual work and/or physical therapy either caused his right knee conditions, or aggravated, accelerated or combined with any preexisting condition to cause the disability and need for treatment he received.  Wolfer, at 870.  If the work is a substantial factor in bringing about the disability or need for treatment, then the condition is compensable.  Burgess, at 317.  Work is a substantial factor if:  (1)  the resulting disability or need for treatment would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the disability or need for treatment and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


Reviewing the record as a whole, we find, based on Dr. Smith and Dr. Hadley's reports, Employee probably sustained ACL and meniscus tears sometime between 1986 and 1988.  We find such injuries were not work-related.  We find, based on the medical records, Employee continued to suffer right knee pain complaints through February 1993.


Based on the medical records, we find no documented complaints of right knee pain from February 1993 through November 1996.  However, based on his report of the same date and his deposition testimony, we find Dr. McGuire observed clinical symptoms consistent with a torn ACL and meniscus on May 16, 1996.


We find, based on Drs. Smith and Hadley's reports, Employee's 1985 and 1988 injuries probably caused the onset of chondromalacia.  Based on Dr. McGuire's report, we find Employee suffered  Grade II chondromalacia at the time of surgery for his right knee, approximately one year after the prisoner take down incident.


Based on Dr. Smith's reports, we find the February 1996 prisoner take-down maneuver, subsequent fall from a squatting position (after being kicked in the face), physical therapy for Employee's left knee, and/or his usual work activities did not cause Employee's right knee conditions (a torn meniscus, torn ACL, and chondromalacia) or permanently aggravate such pre-existing conditions by a preponderance of the evidence.  We agree with Dr. Smith that physical therapy for Employee's left knee made Employee's underlying right knee conditions symptomatic but did not permanently worsen them.


We make our findings based on Dr. Smith's opinions, despite the fact we also recognize Dr. McGuire's credentials as a medical expert with a specialty in the diagnosis and treatment of knee conditions.  If the issue presented had been one related to the appropriate treatment of Employee's knee, we may have been more inclined to defer to Dr. McGuire's expertise.  However, we find Dr. Smith is no less qualified than Dr. McGuire to offer an opinion on causation.


In this regard, we are convinced by Dr. Smith's conclusions Employee's knee conditions were caused by his 1980's injuries and were symptomatic until at least 1993.  We find, based on Dr. McGuire's operative report, Employee suffered from Grade II chondromalacia.  We find it is not probable an advanced stage of arthritis would be the result of an injury or injuries occurring less than one year before, or from physical therapy for the left knee, or Employee's routine duties since the prisoner take-down incident.


We also find there is no medical or other documentation of right knee pain until November 1996.  We find based on Dr. McGuire's deposition testimony that it is unlikely Employee would not have experienced pain from his meniscus tear closer in time to the February prisoner incident it that event had caused it.  We make this finding based on Employee's prior experience with a torn meniscus for which he sought immediate medical attention.


We find, based on Dr. Smith's reports, Employee's pre-existing right knee conditions were probably made symptomatic by his left knee therapy, however.  We conclude Employee's right knee conditions were temporarily aggravated but not permanently worsened by the his work.  Accordingly, Employee's request for medical benefits is denied and dismissed.


ORDER

Employee's claim for medical benefits related to his right knee conditions is denied and dismissed.


Dated at Anchorage, Alaska this 31st day of August, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold 


Rhonda Reinhold,



Designated Chairman



 /s/ Valerie K. Baffone 


Valerie Baffone, Member



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Keith Danzl, employee/applicant; v. State of Alaska (Self-Insured), employer; Case No. 9603172; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of August, 1998.



Elena A. Cogdill, III, Clerk
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     �Employer's Hearing Brief, Exhibit 3.


     �The parties were given an opportunity to review and recommended changes to our question.    


     �July 31, 1998 letter from the Board to Dr. McGuire.







