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)



)
AWCB Decision No. 98-0226


Employer,
)
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)
Filed in Anchorage, Alaska

                                                           ) 

September 2, 1998


We heard the employee's claim for permanent total disability (PTD) benefits, attorney fees, and costs in Anchorage, Alaska, on August 13, 1998.  Attorney Michael Jensen represented the employee; and attorney Clay Young represented the employer.  The employee filed a supplemental affidavit of attorney fees and costs on August 17, 1998.  We closed the record to consider this case when we next met, August 25, 1998.


ISSUES
1. Is the employee entitled to PTD benefits under AS 23.30.180 from August 3, 1995 and continuing?

2. Is the employee entitled to interest 8 AAC 45.142 on late-paid PTD benefits?

3. Is the employee entitled to attorney fees and costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE

The employee worked as a Parks Caretaker for the employer from 1979 through March 17, 1995.  He suffered back injuries in the course and scope of his work on October 10, 1991; November 19, 1992; July 11, 1994; and October 12, 1994.  These injuries resulted in herniations at C5-6, C6-7, L4-5; and bulging disks at L3-4 and L1-2.   The employee’s attending physicians since his final injury were physiatrist Robert Fu, M.D., and neurologist Jay Makim, M.D.  When Dr. Fu retired, Morris Horning, M.D., took over the care of the employee.  Dr. Horning recently retired, and suggested the employee come under the care of another physician in his clinic, Michael Gevaert, M.D.  Dr. Gevaert saw the employee one time.  The employee has an extensive medical record, but the findings of the various physicians are consistent.  The parties have raised no medical dispute.


The employee was intermittently disabled from work as a result of his injuries.  The employer accepted the compensability of the employee’s injuries, providing temporary total disability benefits and medical care over the years.  The employer formally terminated the employee on November 25, 1995, though the employee had been unable to work since Mach 17, 1995.  Dr. Fu found the employee medically stable on August 3, 1995, and rated the employee with a 26% whole person permanent partial impairment under the American Medical Association "Guides to the Evaluation of Permanent Impairment".  He released the employee to light work.


The employee requested reemployment benefits on August 30, 1995.  The Reemployment Benefits Administrator (RBA) assigned rehabilitation specialist Marjorie Linder, C.R.C., to prepare an eligibility evaluation.  Based on Ms. Linder’s evaluation and recommendation, the RBA determined him eligible for reemployment benefits on April 26, 1996.  The employee selected Ms. Linder as the rehabilitation specialist to prepare his reemployment plan.


In her Re-employment Plan Feasibility Evaluation and Final Report, dated December 11, 1996,  Ms. Linder noted the employee’s work duties included asphalt raking, fence erection, lawn care, ice rink maintenance, snow plowing, snow shoveling, jack hammer operation, and heavy equipment operation.   Ms. Linder noted the employee’s repeated attempts to find alternate work with the employer before his termination.


Ms. Linder identified the descriptions of maintenance man and construction laborer from the United States Department of Labor's "Dictionary of Occupational Titles" (DOT) as the job descriptions best matching his work for the employer.  Dr. Fu did not approve these job descriptions as lying within the employee’s post-injury physical capacity.  At the time of his final injury, the employee earned $18.75 per hour.  Under AS 23.30.041(p)(7) his remunerative employability wage would be $10.96 per hour.


 Ms. Linder noted the employee’s school records indicated the employee had attended special education classes, and had been classed as "mildly mentally retarded", but had persevered and graduated from high school.  She referred the employee for testing and evaluation by rehabilitation specialist Judy Weglinski, and by the state Division of Vocational Rehabilitation (DVR).  DVR also had the employee tested and evaluated by  neuropsychologist Larry Bissey, Ph.D.


Ms. Weglinski administered the General Aptitude Test Battery (GATB), the Raven Progressive Matrices non-verbal intelligence test, the Kauffman Brief Intelligence Scale (K-BIT), the Differential Aptitude Test (DAT), Valpar's Computerized Assessment, and the Tests of Adult Basic Education (TABEPC).  To match the results of the testing with the General Education Development (GED) worker qualification profiles used in the DOT, Ms. Weglinski used the Valpar System 2000 Computerized Assessment Battery.  The GED scores are structured in three categories: reasoning, mathematics, and language; and the scores run from six (high ability) to one (low ability).  The employee received GED scores of one in reasoning, three in mathematics, and one in language skills.


The DVR administered the SRA Reading index, the SRA arithmetic index, the Learning Efficiency Test (LET), a calculator work sample test, a money handling work sample test, a mail sorting clerical aptitude work sample test, a bookkeeping work sample test, and an electrical circuitry and print reading test.  The employee had considerable difficulty completing, or simply failed, every test.  A DVR evaluation of physical tolerances found him able to perform light lifting, occasional and limited repetitive hand movement, and to tolerate standing or sitting up to 30 minutes.  DVR could identify no occupational matches for the employee.


Dr. Bissey interviewed the employee and administered a number of psychological tests on October 21, 1996.  He found the employee had a verbal IQ of 77 and a full scale IQ of 83.  He found the employee functionally illiterate.


In her December 11, 1998 report, Ms. Linder identified the employee's experience and skills to lie in areas of heavy, "back-breaking" work.  Given the employee's permanent physical limitations and limited mental, verbal, and reading abilities, she could identify no viable work he could perform or be trained to perform.  She concluded she would not be able to prepare a reemployment plan for him.


The employer retained rehabilitation counselor Richard Stone to consult on the employee's case.  In a March 1, 1997 report, Mr. Stone provided a Transferable Skills Analysis with the work capacities from the DOT job descriptions of Maintenance Worker and Construction Worker II, combined with the physical limitation provided by Dr. Fu.  Mr. Stone found no directly transferrable jobs.  Nevertheless, he believed that employees could successfully perform many jobs, even if they do not meet all of the work characteristics of DOT job descriptions.  Mr. Stone found five jobs to be "generally transferable" and 1036 jobs as "directly related" to the employee's work experience.  He also identified 2199 jobs within the employee's basic capacities.


Occupational therapist Liz Dowler performed a physical capacities evaluation of the employee on September 26, 1997.  She found him capable of light work; able to sit or stand 20-30 minutes at a time; and able to lift five pounds constantly, and 25-30 pounds occasionally. 


Ms. Linder reviewed the list of jobs provided by Mr. Stone, and explored the labor market for the feasibility of retraining the employee.  In a report dated December 12, 1997, Ms. Linder found none of the positions from Mr. Stone's list to be feasible for the employee.  The RBA provided another list of 684 jobs, related to light duty assembling.  Ms. Linder explored that list as well, but in a report dated February 26, 1998, Ms. Linder found no reasonable or feasible opportunities, given the employee's physical limitations and limited cognitive abilities and skills.


Based on the labor market surveys, the ability and aptitude test results, the physical capacities of the employee, and the RBA's own research, the RBA issued a Reemployment Benefits Memorandum of Decision, dated March 27, 1998.  The RBA found no reasonable or feasible job goals for the employee in the labor market, as required by AS 23.30.041(h)(1), and concluded a reemployment benefit plan is not feasible for the employee.  The RBA decision was not appealed.


The employer retained rehabilitation specialist William Skilling on April 16, 1998 to consult on the employee's case.  He prepared an initial report on July 11, 1998, met with the employee on July 27, 1998, then presented a full Vocational Assessment report, dated August 11, 1998, at the August 13, 1998 hearing.  In his reports, and in his hearing testimony, Mr. Skilling criticized the work of Ms. Linder.  He contended the employee should not have taken the GATB test, if he is illiterate.  He asserted that Ms. Linder relied on the GATB results, skewing her evaluation of the employee.  He also criticized the RBA decision, contending it relied on the faulty testing and Ms. Linder's flawed work.


 Mr. Skilling contended the employee's work with the employer was best described as a municipal maintenance worker, which requires seventh grade language skills.  He noted the employee is young, only 40 years old.  Mr. Skilling finds the employee's capacities are not consistent with permanent total disability.  He points out that 15% of the American workforce is functionally illiterate, and that there are 1,845 occupations requiring only light work and an ability to speak with first, second, or third grade language skill.


He suggested it would be appropriate to find on-the-job training for the employee.  He cites a new DVR program, the Community Job Station Program, which arranges for employees to "test drive" different jobs.  He also recommends considering the IAM CARES program or the Assets program, both of which arrange job placement for people with disabilities in the Anchorage area.  He specifically recommends the Portland Habilitation Center, Anchorage, which operates a laundry service with nine different jobs available at the Fort Richardson laundry.


Mr. Skilling presented a number of documents at the hearing, including several from Dr. Gevaert, confirming Dowler's physical capacity testing results, and approving the employee's physical capacities to perform job descriptions for security guard, shuttle van driver, messenger, assembler, photo-copy machine operator, chauffeur, usher, shoe repairer, deli cutter-slicer, and small products assembler.


Mr. Skilling indicated he cannot say that the employee is actually able to perform any of the jobs he has identified, but jobs matching the employee's capacities exist in large numbers in the labor market.  He feels it is too soon to give up attempting to rehabilitate the employee, and that the employee deserves additional rehabilitation services.


The parties made hearsay objections to the admission of the reports of Dr. Gevaert, Dr. Bissey and Ms. Dowler, asserting the right to cross-examine the authors.  We admitted the disputed records under 8 AAC 45.052(e) for the limited purpose of supplementing and explaining direct evidence in the record, especially the testimony of the rehabilitation experts.


At the hearing Public Employee's Local 71 Business Representative Michael Otto testified he served as the employee's union business agent for many years, and was familiar with the employee and his work history.  He testified the employee had an excellent reputation for diligence and hard work; that he was widely known to be unable to read, and was given verbal instructions.  He testified the employee's job description had  requirements such as mathematics and map-reading that were imposed after the employee began his work, so the employee was "grandfathered" in his original position.  He testified the employee compensated for his lack of communication skills with his sheer strength and hard work.  He testified the employee's back condition, when combined with his low aptitudes and lack of specialized skills,  has rendered him unable to perform any of the union jobs for the municipality.


Mr. Otto testified he teaches commercial driving lessons, and is aware the employee is interested in work as a driver.  Mr. Otto does not believe the employee would be able to take the four and a half hour to five hour written test to obtain a commercial driver's license.  He also testified he serves on the state committee to reclassify state jobs, and has studied approximately 8,000 jobs in the public sector in Alaska.  He testified he believes the employee is unable to perform any of those 8,000 jobs.


The employee testified he attended special education courses all the way through high school, where he was never able to master reading.  He twice unsuccessfully attempted to arrange tutoring through the Anchorage Literacy Project.  He testified his supervisor read instructions for him during his years of work for the employer.  He testified he suffers unpredictable and uncontrollable spasms; and takes Valium, muscle relaxants, and sleeping pills to control his symptoms.  His wife reads the family mail for him, writes all checks, and reads to their children.  He testified Dr. Horning told him he would eventually have to undergo spinal surgery.  He testified his father was badly crippled following back surgery, and the employee hopes to delay the surgery as long as possible.


The employee's wife testified the employee can read three and four letter words, but cannot understand the words grouped in a written sentence.  She confirmed she does the reading and writing for the family.


Ms. Linder testified she performed an exhaustive job search for the employee.  She performed labor market surveys, wage research, and extensive employer contacts.  She agreed with Mr. Skilling that the GATB is not the appropriate test for a non-reader, but the employee's abysmal scores on the GATB were precisely what lead her to have him undergo a wide variety of other tests.  She testified his unique combination of very low reasoning, verbal, and reading skill, his minimal mathematics skills, and his ruined strength left him unable to match the requirements of any DOT job description.


She examined the list of jobs produced in Mr. Skilling's July 11, 1998 report, and noted that most of them had already been explored.  She examined all the positions on the list through a computer analysis and through research previously performed, and found all of those positions exceeded the employee's capacities in one way or another.  She noted the employee never performed many of the categories of work in the DOT description for municipal maintenance worker, and his tests results showed him to be far below the GED levels required for that DOT description.


Ms. Linder specifically discussed the Portland Habilitation Center's Fort Richardson laundry service project, suggested by Mr. Skilling.  She noted those jobs are performance-based, modified to meet the needs of each disabled person, and do not reflect any real market niche.  She unsuccessfully explored laundry jobs in the open market for the employee.  She classed the Portland Habilitation Center laundry project as odd-lot jobs, and not jobs which would meet DOT classifications. 


A social security administrative law judge issued a decision on May 21, 1998, finding the employee unable to vocationally adjust to other jobs available in substantial numbers in the economy, and awarding social security disability benefits, commencing March 18, 1995.  The Social Security Administration retained rehabilitation specialist Robert Sullivan to serve as an independent expert for the employee's social security case.


Mr. Sullivan testified at our hearing he could not find any jobs in significant numbers in the national economy which the employee could perform with his residual capacities.  He examined the list of jobs produced in Mr. Skilling's July 11, 1998 report, and found those jobs all exceeded the employee's GED levels or physical limitations.


Mr. Sullivan pointed out Mr. Skilling apparently developed the list in his July 11, 1998 report using GED levels he imputed to the employee based on Mr. Skilling's classification of the employee's job as municipal maintenance worker.  He testified the DOT description of municipal maintenance worker required a GED reasoning level and language skill level of three, levels far beyond the employee's tested ability.  Mr. Sullivan felt the employee's work would better have been classed as landscape worker or park worker, with GED levels of two, which would still exceed the employee's actual abilities.


The employee submitted affidavits of itemized attorney fees and legal cost before the hearing, and filed a supplemental affidavit after the hearing, on August 19, 1998.  He claimed a total of $11,930.00 in reasonable attorney fees in his affidavits.  In the affidavits, he claims $1,164.00 in paralegal costs, and $3960.35 in other legal costs.  The employer made no objection to the accuracy of the affidavits or the reasonableness of the fees or costs.


LEGAL ARGUMENT

The employee noted the RBA decision found a reemployment benefits plan not feasible in light of the employee's disabilities.  He argued this raises the presumption under AS 23.30.120 that the employee's claim for PTD benefits is compensable.  He pointed out the employer never appealed the RBA decision; it is now final; and the employer should not be permitted to try to reopen it by a back-door route.


The employee noted Mr. Skilling suggested only that other vocational options could still be explored.  Even if Mr. Skilling's testimony is substantial evidence rebutting the presumption, the employee argued the preponderance of the evidence clearly shows the employee is permanently, totally disabled.  The employee has limited abilities, and has severe physical limitations from his injuries.  Considering his age, physical limitations, functional capacities, education, work experience, and lack of transferable skills, no suitable gainful employment is steadily or continuously available for the employee in the labor market.


The employee specifically pointed out that neither his employer, nor any of the rehabilitation experts have ever been able to produce an actual job offer.  He contended the employer was presenting a "virtual labor market", providing no real labor market survey, wage research, or employer contacts.  He requested us to grant PTD benefits from August 3, 1995.  He did not dispute that those benefits should be offset for other compensation paid since that date.


The employee requested an award of reasonable attorney fees under AS 23.30.145(b), an award of statutory minimum attorney fees under subsection 145 (a) when fees under subsection (a) exceed those under subsection (b), and an award of reasonable legal costs under subsection (b) for the benefits obtained.  In support of this request, he cited our award of fees and costs in Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997).


The employer argued the employee's rehabilitation services were flawed.  It noted the employee's high school transcripts did not specifically class the employee as attending "special education" courses.  It contended Ms. Linder's services were based on an inappropriate test, the GATB, and on invalid assumptions.  It argued Ms. Linder did not vigorously pursue reemployment for the employee, but simply gave up.


The employer noted the employee is a young man, and probably has greater abilities than has been assumed.  Although it admitted it had no job to offer him at the time of the hearing, Mr. Skilling had identified at least ten possible jobs and three programs to provide additional assistance.  It argued the employee is entitled to additional rehabilitation services.  It contended those services should not come from Ms. Linder, but from Mr. Skilling or another rehabilitation specialist.


The employer argued the RBA decision is not binding on us; the employee is entitled to additional reemployment benefits, and the employer intends to provide those benefits.  It argued we should remand this case to the RBA.  If we do not, the employer will appeal our decision, and the Alaska courts will reverse and remand it to us.  We should deny the employee's claim for PTD benefits now, saving the parties and the board time and effort.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PERMANENT TOTAL DISABILITY BENEFITS

The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  "PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts."  AS 23.30.120 provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


In our analysis, we must first apply the statutory presumption of compensability.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court held in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), that the presumption of compensability applies to claims for PTD benefits.  Id. at 1279-1280.  In the case under our consideration, the employee's physicians have limited the employee to light work, the employee's rehabilitation specialist ultimately determined a reemployment benefits plan was not feasible for him, and the employee claims PTD benefits.  In accord with the court's ruling in Meek, we find the presumption of compensability at AS 23.30.120(a) has attached to his claim for PTD benefits.


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related, permanent, or total. See Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869.


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work-related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work-related, permanent, or total.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  We find Mr. Skilling's expert testimony concerning the possibility of work opportunities for the employee is substantial evidence, when viewed in isolation, rebutting the presumption that the disability is total and permanent.


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


The employee must prove by a preponderance of the evidence that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," that he is at best "an 'odd lot' worker."  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996).   The term "oddlot," is explained in Hewing v. Peter Keiwit & Sons, 585 P.2d 182 (Alaska 1978), by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).  Hewing, 585 P.2d., at 187.


In J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966), the court stated:


For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  (footnote omitted) . . . 


To determine whether there is regular and continuous work available which is "suited to [the employee's] capabilities," we consider the factors identified by the Alaska Supreme Court in Hewing.  The factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Hewing, 585 P.2d, at 185.  Applying the factors outlined in Hewing, Roan and Sulkosky, we must determine whether the employee has the physical abilities and vocational skills necessary to work in jobs which are regularly and continuously available.


Based on the generally consistent medical evidence in the record, we find the employee was injured in the course and scope of his work with the employer, and is physically limited to light and sedentary work.  Based on the testimony of the employee, his wife, Mr. Otto, and Ms. Linder, we find the employee is functionally illiterate.  Based on the testimony of the employee and Ms. Linder, we find the employee possesses only very basic verbal and analytic abilities.  Based on the testimony of Mr. Otto, the employee, and Ms. Linder, we find the employee is an unskilled worker who made his way in life based on a diligent work ethic and back-breaking manual labor.


We find Mr. Skilling's work lacks an adequate labor market survey tailored to the employee's actual capacities, and it lacks wage research or significant employer contacts.  We find the specific laundry positions he identified are oddlot jobs.  We find Mr. Skilling's evidence is untested and too speculative to accord very much weight.


Based on the medical record, based on the documentary record of the vocational rehabilitation efforts provided for the employee, and based on the testimony of the rehabilitation experts Linder and Sullivan, we find the preponderance of the evidence shows there is no regular and continuous work available which is suited to the employee's capabilities in the American labor market.  We find the employee is "oddlot," as that term is explained in Hewing.


Considering the employee's age, physical limitations, limited intellectual and functional capacities, education, work experience, and lack of transferable skills, we find no suitable gainful employment is steadily or continuously available for the employee in the labor market.  We find the employee is permanently and totally disabled.  Accordingly, we conclude the employee is entitled to PTD benefits under AS 23.30.180 from August 3, 1995, and continuing.


We share a concern with the employer that the employee may benefit from additional vocational assistance.  He is a relatively young man, who clearly enjoyed his work.  The Alaska Supreme Court made it clear in Meek, 914 P.2d, at 1278-1279, that PTD benefits do not prohibit additional vocational services, nor are PTD benefits to be interpreted to forestall the possibility of the employee eventually finding remunerative employment.  We commend the employer's resolve to continue to assist the employee in his attempt to return to the work force.

II. INTEREST

8 AAC 45.142 provides:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


Our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association 860 P.2d at 1191.  The employee is entitled to interest from the employer on all outstanding PTD benefits awarded by this decision, from the dates on which payments were due. 

III. ATTORNEY FEES AND LEGAL COSTS

AS 23.30.145 provides, in part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted by the employer's refusal to pay PTD compensation. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of reasonable attorney fees; statutory minimum attorney fees under subsection 145 (a) when fees under subsection (a) exceed those under subsection (b); and reasonable legal costs under subsection (b) for the benefits obtained, as we awarded in Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997).  We find the employee retained an attorney who successfully prosecuted his claim, securing PTD benefits from August 3, 1995 continuing; and we find he incurred legal costs.  We find this claim was complicated and tenaciously litigated.


The employee submitted affidavits of itemized attorney fees and legal cost before the hearing, and submitted a supplemental affidavit after the hearing.  He claimed a total of $11,930.00 in reasonable attorney fees in his affidavits.  In the affidavits, he claims $1,164.00 in paralegal costs, and $3960.35 in other legal costs.  The employer made no objection to accuracy of the affidavits or the reasonableness of the fees or costs.


Based on our review of the affidavits and the record, and considering the benefit to the employee, we find the itemized attorney fees and costs to be reasonable and appropriate. We will award reasonable attorney fees of $11,930.00 and legal costs of $5,124.35 under AS 23.30.145(b).


As noted above, we find the employer controverted the employee's claim for PTD.  AS 23.30.145(a) provides the minimum fees we are to award in the successful prosecution of an employee's claim.  Accordingly, the employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) when the statutory minimum amount, based on the ongoing payment of PTD benefits, exceeds the attorney fee awarded under AS 23.30.145(b).


ORDER

1. The employer shall pay the employee PTD benefits under AS 23.30.180 for the period August 3, 1995, and continuing.


2. The employer shall pay the employee interest under 8 AAC 45.142 on late-paid PTD benefits.


3. The employer shall pay the employee $11,930.00 in reasonable attorney fees under AS 23. 30.145(b).


4. The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a), when the statutory minimum amount exceeds the attorney fee awarded under AS 23.30.145(b).


5. The employer shall pay the employee legal costs of $5,124.35 under AS 23.30.145(b).


Dated at Anchorage, Alaska this 2nd day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ Florence S. Rooney 


Florence S. Rooney, Member



 /s/ Shawn Pierre 


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Jessie Fleming, employee/applicant; v. Municipality of Anchorage (self-insured), employer/defendant; Case Nos. 9125473, 9422321, 9413757, and 9227482; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of September, 1998.



Brady D. Jackson, III, Clerk
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