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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL W. GONZALES,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9624695

KETCHIKAN PULP CO.,
)



)
AWCB Decision No. 98-0228


Employer,
)   



)
Filed in Juneau, Alaska 


and
)
September 3, 1998



)

LOUISIANA-PACIFIC CORP.,
)



)


Insurer,
)


  Defendants.
)

                                                            )


We heard the employer's appeal of the Reemployment Benefits Administrator (RBA) eligibility determination in Juneau, Alaska on August 18, 1998, on the basis of the written record.  The employee represented himself.  Attorney J. W. Peterson represented the employer and insurer.  We closed the record when we met to consider this appeal.


ISSUE

Did the RBA abuse his discretion in determining the employee eligible for reemployment benefits under AS 23.30.041(e)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back while working in waste water treatment for the employer on October 31, 1996, suffering a disk herniation.   The employer accepted the claim, providing time loss and medical benefits.  Theodore Wagner, M.D., performed an L5-S1 laminectomy on February 19, 1997.  The employee was evaluated at the Northwest Occupational Medical Center in Portland on December 19, 1997, where he was found medically stable with a ten percent whole-person impairment under the American Medical Association "Guides to the Evaluation of Permanent Impairment".


The Reemployment Benefits Administrator (RBA) designee referred the employee to rehabilitation specialist Laura Bray of Stonebridge Rehabilitation Associates, to conduct a reemployment benefits eligibility evaluation.  Ms. Bray completed eligibility reports on March 16, 1997 and April 29, 1997.


Based on an interview with the employee, the reports listed his ten-year work history, identifying those jobs and job requirements as described in the U.S. Department of Labor's "Dictionary of Occupational Titles" (DOT) and "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT).  The employee's treating physician, Dr. Wagner, approved his return to light duty work only.  Ms. Bray determined the employee's position at the time of his injury was Wastewater Treatment Operator (DOT#: 539.367-014/955.362-010), a light duty position.  All of the other jobs performed by the employee in the preceding ten years had been medium-duty work.     
The RBA reviewed the eligibility reports and issued a decision on May 18, 1998, finding the employee not eligible for reemployment benefits under AS 23.30.041(e)(2) because Dr. Wagner had approved his return to the work he performed at the time of injury.  The RBA granted a reconsideration of this decision based on a letter received from the employee on June 1, 1998.


The RBA received the employee's full case file on June 30, 1998.  On July 1. 1998 the RBA issued a second eligibility decision, finding the employee eligible for reemployment benefits under AS 23.30.041(e) based on the review of the entire record, and specifically, the skills and capacities required for the job description for the employee's work at the time of injury.


The RBA found the employee's job at the time of injury was a "combination job", requiring the skills, abilities, physical demands, environmental conditions, and specific vocational preparation levels of three job descriptions from the DOT and SCODDOT.  The RBA found the jobs of Wastewater Treatment Plant Operator, Wastewater Treatment Operator, and Wastewater Treatment Plant Attendant, Medium-Duty were all contained within, and part of, his job at the time of injury.  Because the description for Wastewater Treatment Plant Attendant, Medium-Duty exceeded the physical restrictions placed on the employee by his physician, the RBA determined the job at the time of the employee's injury was not approved.


The employer appealed the July 1, 1998 RBA eligibility determination in a petition dated July 10, 1998, pursuant to AS 23.30.041(d).  Both parties filed legal memoranda, and we met to consider the appeal on August 18, 1998.


The employee argues his treating physician did not release him to return to his job at the time of the injury, and he should not be found ineligible under AS 23.30.041(e)(1).  He requests us to affirm the July 1, 1998 RBA determination of eligibility.


The employer argues the RBA abused discretion by misapplying the law at AS 23.30.041(e) in the July 1, 1998 eligibility determination.  It contends the Alaska Supreme Court rulings in Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996), and  Morgan v. Lucky Strike Bingo, 938 P.2d 1050 (Alaska 1997), implied that only one DOT/SCODDOT job description could be applied to any actual work position.  The court required a strict reading of AS 23.30.041(e) in order to protect the legislative purposes of predictability, objectivity, and cost reduction.  Allowing the application of more than one DOT/SCODDOT job description would interfere with those purposes.  


The employer also argues the RBA abused his discretion because the record provides no support for the assertion the employee's job was a combination of three DOT/SCODDOT descriptions.  The employer urges us to reverse and remand the July 1, 1998 RBA eligibility determination for abuse of discretion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. STANDARD OF REVIEW

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.


We find the July 1, 1998 RBA determination of eligibility encompasses the application of that presumption.


Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91‑0392 (11 December 1991); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


On appeal to the courts, our decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, which incorporates the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

II. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

AS 23.30.041 provides, in part:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .


8 AAC 45.525(a), in part:


REEMPLOYMENT BENEFIT ELIGIBILITY EVALUATIONS


(a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall. . . 


(2) review the following volume and, from the volume, choose the most appropriate title or titles based on the description of the employee's job. . . .


The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


In this case the employer argues the RBA abused his discretion in two ways when he applied more than one DOT/SCODDOT description to the employees work at the time of injury: (1) There was no factual basis to apply more than one description; and (2) the law does not permit the application of more than one description.


In our examination of the record, we find the RBA decided to apply more than one DOT/SCODDOT description to the employee's job based on the specific skills and capacities of the employee's job description, after reviewing the full case file.  We find the RBA examined exactly the evidence he should when attempting to apply DOT/SCODDOT to the employee's work.  We find substantial evidence to support the RBA's action, and we cannot find he abused his discretion in considering that evidence.


The employer's second argument deals with specific case law and statutory interpretation.  Consequently, we must apply an independent judgment standard.  Konecky, 920 P.2d, at 280-281.  We note the court in Konecky and Morgan applied a strict interpretation to the statutory language of AS 23.30.041(e) in order to further the legislative purpose.  The rule from Konecky and Morgan is that when the actual physical requirements of a job vary from the description of the job in the DOT/SCODDOT, the requirements as outlined in DOT/SCODDOT are controlling.  We have long adhered to this rule.  See, e.g., Sidney v. University of Alaska Southeast, AWCB Decision No. 94-0327 (December 27, 1994).


Nevertheless, Konecky and Morgan turn on the specific wording of the statute.  The wording of AS 23.30.041(e) specifically requires the application of DOT/SCODDOT, but it is silent on the question of whether a single description must be applied to every job, regardless of the job's nature.  We find the RBA's attempt to apply the most accurate description, or descriptions, from DOT/SCODDOT to each real-life job is precisely the manner in which to balance and promote the legislative purposes of predictability, objectivity, and cost reduction.  We take administrative notice that the RBA's approach is the long-standing practice of the Workers' Compensation Division.


We also take note our procedural regulation at 8 AAC 45.525(a)(2) specifically permits the use of more than one DOT/SCODDOT description.  This regulation did not take effect until July 2, 1998, the day after the RBA determination.  However, as a procedural regulation, it should be applied retroactively.  Pan Alaska  Trucking, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989).  Even if this regulation is not applied retroactively, we note the regulation was approved by decision of the full Alaska Workers' Compensation Board on October 2, 1997; and it was adopted by the Alaska Department of Labor on December 12, 1997.


We are persuaded by the underlying rationale reflected in the long-standing practice of our agency, and the collective judgement of the Alaska Workers' Compensation Board and the Alaska Department of Labor.  Considering the facts of this case, we find the necessary application of more than one DOT/SCODDOT description to the employee's work does not violate AS 23.30.041(e).


We can find no abuse of discretion by the RBA in his July 1, 1998 determination of the employee's eligibility for reemployment benefits.  We conclude under AS 23.30.041(d) we must affirm the RBA determination.  We will deny the employer's appeal.


ORDER

The employer's appeal is denied and dismissed.  The Reemployment Benefits Administrator's July 1, 1998 decision finding the employee eligible for reemployment benefits is affirmed under AS 23.30.041(e).


Dated at Juneau, Alaska this 3rd day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ James G. Williams 


James G. Williams, Member



 /s/ Nancy J. Ridgley 


Nancy J. Ridgley, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.  A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Michael W. Gonzales, employee/applicant; v. Ketchikan Pulp Co., employer; and Louisiana-Pacific Corp., insurer/defendants; Case No. 9624695; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 3rd day of September, 1998.



Susan N. Oldacres, Secretary
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