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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KENNETH DITZLER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8330587



)

KIEWIT-SOUTHERN INDUSTRIAL,
)
AWCB Decision No. 98-0229



)


Employer,
)
Filed in Fairbanks, Alaska



)
September 4, 1998


and
)



)

AETNA CASUALTY & SURETY,
)



)


Insurer,
)


  Defendants.
)

                                                          )


We heard this claim for permanent total disability (PTD) benefits on Mayy 7, 1998. Attorney Art Robson represented the employee.  Attorney Tim McKeever represented the defendants.  The record was held open to address a series of procedural issues and to receive final arguments, and closed when we met on August 8, 1998.

Is undisputed the employee injured his low back while working for the employer as a pipefitter on November 27, 1983. On November 26, 1984, the employee was treated with a laminectomy at the L-4, L-5, S-1 levels.

This case most recently came before the board on January 12, 1995 on the employer's petition to dismiss the employee's claim for permanent partial disability benefits, based on his condition as it existed in July of 1992.  Following the hearing, we granted the employer's petition and dismissed the employee's claim, finding that the claim was time‑barred under any AS 23.30.105 (a) because the employee knew the nature of his disability no later than March 18, 1988, and knew its relation to his employment no later than August 15, 1989.  AWCB No. 95‑0041 (February 10, 1995).

The employee appealed our decision and order (D&O) to the Superior Court.  Judge Niesje Steinkruger affirmed our decision on December 14, 1995.  Specifically, the court agreed with our finding that the employee had knowledge of the nature of his disability as well as its effect on his employment no later than August 1989.


The court noted the argument raised by the employee that he did not become aware of "the full extent of his disability" until February 18, 1994 when "Medical authorities" advise him that he was permanently and totally disabled. This was at the time of a second injury and surgery and Oregon; he has not worked since. In a footnote, the court stated "[I]f Ditzler now desires permanent total disability benefits then he should file a new AAC requesting such benefits."


Within the week, the employee filed a new application for adjustment of claim form (AAC) raising that very claim.  He asserts, relying on the Superior Court's opinion and the Social Security Administration's disability determination, that he became permanently and totally disabled as of February 18, 1994, and that he is entitled to PTD benefits from the employer on an ongoing basis after that date.


The employer denies that the employee is permanently and totally disabled, and further denies that its 1983 injury is a substantial factor in the employee's current medical condition and alleged disability.  Instead, the employer asserts that the employee is capable of engaging in regular, full‑time work in a sedentary or light duty category.


In order for the employee to succeed in his claim for PTD benefits against the employer, he must demonstrate that the November 1983 injury with the employer is a substantial factor in his present medical condition and his alleged inability to engage in gainful employment.  The employer asserts its liability, if any, was cut off by the intervening Oregon injury, and relies, in part, on the medical opinions of the employee's treating pysician, Dr. Lewis.


In a letter to the employee's Oregon attorney dated March 29, 1994, Dr. Lewis attributed the employees problems to the "sequelae of his 1983 Alaska injury... which was then further aggravated by his work injuries on February 2 and 4, 1994, which stirred up and caused more symptoms in his severe degenerative spine condition, which is post tramatic and related to his previous condition and surgery."


On June 16, 1994, Dr. Lewis performed a surgical decompression at L3‑4.  On July 5, 1994, Dr. Lewis again wrote the employee's Oregon attorney, and gave his opinion that the employee's medical condition and need for surgery were substantially caused by the 1994 injury. Dr. Lewis stated:


I feel that the sprain/strain injury of the February 2nd/February 4th, 1994 were (sic) a material contributing cause of a separate and distinct condition, being that of an acute strained to a patient whose spine has been multiply operated on previously.  This causes significant stress at the L3‑4 level which had preexisting degenerative changes and caused the need for further evaluation and a subsequent treatment at this level which was that of decompressive surgery.  This decompressive surgery has almost completely alleviated Mr. Ditzler's symptomology which were related to these injuries and thus, it is my opinion that the major contributing cause of his need for surgery and treatment since February, 1994 were the injuries of February 2 and February 4, 1994.

Shortly thereafter the employee received $11,000 in settlement of his Oregon workers' compensation claim.


In pursuit of his Alaska workers' compensation claim, the employee now cites from the recent May 1, 1998 letter written to the employee's Alaska attorney by Dr. Lewis which concludes as follows:


Essentially, based upon my review of this case, Dr. Brook's document, and my first-hand knowledge of Mr. Ditzler since 1988, I would unequivocally state that his injury of November 27, 1983, is the major contributing cause to his current spine condition for which he had surgery in 1984 and subsequent surgery by myself in 1994, his current need for any treatment, and his defined disability. There are no other significant factors that I know of which relate to his condition at this time.


It is undisputed the employee was able to perform regular, full‑time work in a number of different job categories after his 1983 injury and before his 1994 injury in Oregon.  According to the employee's tax records, records from the Social Security Administration and contemporaneous medical records, the employee worked for the United Association of a Plumbers and Steamfitters as a union representative (1986‑1988); for the Fullman Company has a pipefitter (1986 and 1993); for Kiewit Industrial (1986); for Tygart Mechanical Contractor as an instrument fitter, project foreman, general foreman and appraiser/estimator (1988‑1989); for Kinetic Systems Inc. as a branch office manager and appraiser/estimator (1989‑1992); for Professional Mechanical (1992); and for J. H. Kelly as a plumber/fitter and project general foreman (1993‑1994).


Dr. Lewis' August 15, 1989 letter identifies the employee's physical limitations as a result of the 1983 injury.  Dr. Lewis stated that the employee "should avoid heavy work...lifting greater than 25 pounds on a repetitive basis or 35 pounds on occasional basis."  Those limitations were unchanged and were reiterated by Dr. Lewis annually on March 1, 1991, February 14, 1992, and February 15, 1993.  During this period of time the employee worked in the foregoing enumerated job categories.


Following the 1994 injury and resulting surgery in June 1994, Dr. Lewis indicated that he did not believe the employee could return to his job at the time of the 1994 injury. Dr. Lewis did not identify specific physical limitations, although the records reveal that the employee was engaged in an active physical therapy/exercise program throughout late August, September and October 1994.


On October 4, 1994, a physical capacity assessment was performed by Roy Patton, M.D.  In Dr. Patton's opinion, the employee was capable of lifting up 20 pounds occasionally, up to 10 pounds frequently, could sit, stand and/or walk about six hours in an eight‑hour workday, had no limitations in pushing or pulling, and had no postural, manipulative, visual, communicative or environmental limitations.  Dr. Patton indicated that he reviewed the other medical providers' statements in the employee's file and that those statements did not differ significantly from his own assessment.


More recently, following his detailed review of the employee's medical records and his interview and physical examination of the employee, the employer's independent medical evaluator, Charles Brooks, M.D., concluded that he "for the most part, agree[s] with the physical limitations" identified by Dr. Patton.  Specifically, Dr. Brooks stated that the employee was "partially, but not totally, disabled at present."  Dr. Brooks recommended that the employee refrain from medium, heavy or very heavy duty worked as described in the "Dictionary of Occupational Titles."  He concluded that the employee could perform sedentary work provided he shifted his body position as needed for comfort, and could perform light work that fell within the specific limitations identified by Dr. Patton and did not involve "repetitive bending or twisting of his torso."


There are several jobs which the employee has previously held, and several other related jobs for which he as requisite skills, training and/or experience, which fall within the physical limitations identified by Dr. Lewis, Dr. Patton, and Dr. Brooks.  These include Estimator (sedentary); office manager (sedentary); Manager, Industrial Organization (light); Dispatcher, Maintenance Service (sedentary); Invoice‑control Clerk (sedentary); Appointment Clerk (sedentary); Insurance Clerk (sedentary); Office Helper (light); Underwriting Clerk (light); and Clerk, General (light).


The employer contends that for purposes of a claim for permanent total disability benefits under the Alaska workers compensation act, wage match is, as a matter of law, not an issue. AS 23.30.180(b).  Nevertheless, several of foregoing positions, notably Estimator, Office Manager and Manager, Industrial Organization are positions which the employee previously held during his highest earning years.  Thus, the employer contends, there is no credible evidence, either medical or vocational, that the employee is permanently and totally disabled as that term is defined in our workers' compensation laws.  On the contrary, the employer contends, the evidence establishes that the employee is presently capable of returning to any one of several positions he previously held or for which he had the requisite skills, training and experience.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  "PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts."


AS 23.30.120 provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


In our analysis, we must first apply the statutory presumption of compensability.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court held in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), that the presumption of compensability applies to claims for PTD benefits.  Id. at 1279-1280.  In the case under consideration, the employee's physicians have limited the employee to light work and the employee testified he does not believe undertaking a rehabilitation program is feasible for him, given his age, education and inability to consistently appear at work.  In accord with the court's ruling in Meek, we find the presumption of compensability at AS 23.30.120(a) has attached to his claim for PTD benefits.


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related, permanent, or total. See Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869.


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work-related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work-related, permanent, or total.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  Where an employee suffers a work‑related injury and then suffers an aggravation unrelated to his employment, the employer my show that the work‑related injury was not a "substantial factor contributing to the later injury" in order to rebut the presumption of compensability.  Alaska Pacific Assur. Co. v. Turner, 611 P.2d 12, 14 (Alaska 1980)


Conversely, the mere fact the employee suffered a disability, partly due to an out‑of‑state aggravation and surgery, does not necessarily overcome the presumption.  Id., Veal v.  Alaska Fisheries Co., AWCB No. 910310 (November 29, 1991) (A claimant could receive workers compensation benefits while pursuing a maritime claim under federal law.) In this case, however, we find Dr. Patton's and Dr. Brooks' expert testimony concerning the possibility of work opportunities for the employee is substantial evidence, when viewed in isolation, rebutting the presumption that the disability is total and permanent.


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on the generally consistent medical evidence in the record, we find the employee was injured in the course and scope of his work with the employer, and is physically limited to light and sedentary work.  Based on the testimony of the employee, his wife, and Dr. Lewis, we find his condition was substantially caused by his work for the employer.  We disagree with the employer that Dr. Lewis' statements quoted above are inconsistent as to whether work for the Alaska or Oregon employer substantially caused the current condition; he indicated both substantially caused the condition.  Therefore, in the event benefits are owed, there shall be a coordination of benefit payments between the Alaska and Oregon insurance carriers.  E.g., Veal v.  Alaska Fisheries Co., supra. (A double recovery is not permissible; payments from the first claim may be off set against liabilities established in the second.)


The more difficult question in this case is whether the jobs the employee can perform fit into the "odd lot" category such as to make him permanently and totally disabled.  Given our conclusion that the presumption of compensability was overcome, we find the employee must prove by a preponderance of the evidence that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," that he is at best "an 'odd lot' worker."  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996).   


The term "odd lot," is explained in Hewing v. Peter Keiwit & Sons, 585 P.2d 182 (Alaska 1978), by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).  Hewing, 585 P.2d., at 187.


In J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966), the court stated:


For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  (footnote omitted) . . .


To determine whether there is regular and continuous work available which is "suited to [the employee's] capabilities," we consider the factors identified by the Alaska Supreme Court in Hewing.  The factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Hewing, 585 P.2d, at 185.  Applying the factors outlined in Hewing, Roan and Sulkosky, we must determine whether the employee has the physical abilities and vocational skills necessary to work in jobs which are regularly and continuously available.


Based on the medical record, based on the documentary record concerning the employee's need for vocational rehabilitation, and based on the lack of medical or vocational rehabilitation expert evidence or testimony to the contrary, we find the preponderance of the evidence shows there is regular and continuous work available which is suited to the employee's capabilities in the American labor market.  We find the employee is  not "odd lot," as that term is explained in Hewing.


Considering the employee's age, physical limitations,  intellectual and functional capacities, education, work experience, and transferable skills, we find suitable gainful employment is steadily or continuously available for the employee in the labor market.  Therefore, we find the employee is not permanently and totally disabled as defined by the Act.  Accordingly, we conclude the employee is not entitled to PTD benefits under AS 23.30.180.

Based on our conclusion the employee is not entitled to PTD benefits, we find his associated claims for interest, penalties, attorney fees and costs must also be denied. 8 AAC 45.142; AS 23.30.155; AS 23.30.145.


ORDER

The employee's claims for PTD benefits, and his associated claims for interest, penalties, attorney fees and costs are denied and dismissed.


Dated at Fairbanks, Alaska this 4th day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated Chairman



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kenneth Ditzler, employee/applicant; v. Kiewit-Southern Industrial, employer; and Aetna Casualty & Surety, insurer/defendants; Case No. 8330587; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 4th day of September, 1998.



Lora J. Eddy, Clerk
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