
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES D. JUSTUS,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9524120

KETCHIKAN PULP CO.,
)



)
AWCB Decision No. 98-0232


Employer,
)



)
Filed in Juneau, Alaska


and
)
September 9, 1998



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)

                                                              )


We heard this claim for permanent partial impairment (PPI), interest, penalty and associated attorney fee and cost benefits in Juneau, Alaska on July 21, 1998. Attorney Joe Michael Cox represented the employee. Attorney Patricia Zobel represented the defendants.  We held the record open to receive additional briefs, and closed the record at the conclusion of our deliberations on August 18, 1998.


FACTUAL BACKGROUND

The employee's first injury occurred on May 7, 1993, during the course and scope of his employment, while working as a timber cutter with a prior employer, Alaska Pulp Corporation ("APC") (AWCB Case No. 9308359).  On that date the employee was walking with his chainsaw on his shoulder when he tripped and fell.  As a result of the fall, the employee injured his right shoulder and arm and underwent surgery for a distal clavicle excision and acromioplasty.  APC paid the employee temporary total disability (TTD) benefits as well as medical and other related benefits until he was released for work by his treating physician on September 19, 1996.


The employee' second injury occurred on October 14, 1995, while employed as a cutter for the employer in this case ("KPC").   He was hit in the face and left eye with a tree branch, resulting in a facial fracture and some damage to the eye.  As a result of this injury he became eligible for reemployment benefits.  A plan was developed to train the employee as a wastewater treatment operator.  The employee rejected this plan, claiming that his shoulder injury precluded him from completing the plan.  Litigation ensued and, meanwhile, a second plan was developed to train the employee in applied electronics. The employee and the insurer agreed to the new plan in April of 1997. The employee enrolled in the Bates Technical School and began classes on May 5, 1997.  Because litigation was pending regarding the issues of the appropriate rehabilitation plan and whether the employee had cooperated with rehabilitation, the parties entered into a Partial Compromise and Release, which memorialized the rehabilitation issues settlement.  We approved this C&R on September 12, 1997.


On August 20, 1997, in the midst of the rehabilitation plan, the employee had surgery performed on his right shoulder in conjunction with his 1993 injury with APC.  The surgery was planned to occur in August, when school was not in session, so he would not miss classes.  After classes reconvened in September, however, the employee did not return until the 11th of September.  KPC suspended §.041(k) benefits and APC began paying TTD benefits as of August 20, 1997 when he had surgery.  Subsequently, a dispute arose as to whether the employee should receive TTD from APC or continue to receive §.041(k) benefits from KPC, even though he was not participating in the plan.


The employee originally was paid TTD benefits at the rate of $355.56 per week for the time period from of August 20, 1997 to January 17, 1998 by APC.  The employee asserted that he should not be paid TTD for this time period but should continue to receive §.041(k) at the rate of $380.02 from KPC.  The insurer, which covered both APC and KPC, decided to pay the employee the §.041(k) benefits under the KPC claim and paid him the difference between what he was already paid in TTD and the §.041(k) benefit.  The insurer then repaid APC for the benefits it had paid for the TTD.  Thus, the employee received $380.02 each week of the disputed time period.


The employee asserts that KPC must pay the full amount of §.041(k) benefits, notwithstanding his receipt of TTD from APC for the previous injury.  He argues that KPC cannot reimburse APC for the TTD and pay the employee the difference.  The employee claims that payment of TTD by APC does not affect any obligation KPC has concerning payment of §.041(k) benefits.  He claims that KPC may not set off the TTD payments being made by APC against its §.041(k) obligation.


The defendants contend the employee is asking to be paid twice for the same time period:  once by APC and once by KPC.  The employee proposes that any payment by APC during this time period can be offset against future benefits, if any are owed to the employee.  In addition, he argues that he is entitled to a penalty for bad faith adjusting, interest and attorney fees and costs against KPC.


The crux of the dispute between the parties is whether the defendants  breached their agreed-upon Compromise and Release, approved July 28, 1997, by failing to pay §.041(k) benefits. The language of the C&R reads, in part:


There are a number of disputes between the parties regarding reemployment benefit. Mr. Justus has appealed the January 22, 1997 decision of the rehab administrator approving the reemployment plan as a wastewater treatment plant operator.  The employer, in turn, has appealed the rehab administrator's March 18, 1997 issue, declaring that Mr. Justus did not fail to cooperate with an approved plan. In the interim, Alaska Pulp Company has paid Mr. Justus TTD from January 19, 1997 through March 19, 1997, due to a shoulder injury.  As a result of the agreement by the parties that Mr. Justus will attend Bates Community College in applied electronics,those two issues are now moot.  As a consequence, the appeals are withdrawn and the only issue that remains pending before the Board with respect to the reemployment plan is Mr. Justus' entitlement to payment of §.041(k) stipend for the period between January 19, 1997 and March 17, 1997, in which TTD was paid in AWCB Case No. 9308359.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Contractual Nature of Compromise and Release

The parties agree a Compromise and Release agreement is enforceable in the same manner as a contract.  A contract is considered an integrated contract if intended by the parties to be a final expression of some of or all of the terms of their agreement.  S&B Mining Co. v. Northern Commercial Co., 813 P.2d 264 (Alaska 1991).  The parole evidence rule of contract interpretation is a rule of substantive law which holds that an integrated written contract may not be varied or contradicted by evidence of negotiations or agreements.  Alaska Diversified School District v. Lower Kuskokwim School District, 778 P.2d 581 (Alaska 1989).  Parole evidence can come into play to interpret the meaning of the contract itself if the language of the contract is ambiguous, but not to vary its terms. Id.  Since the primary goal of contract interpretation is to give affect to the parties' reasonable expectations, these are to be assessed based upon the subject documents, extrinsic evidence and relevant case law.  Aviation Association Ltd. v. Temsco Helicopter, 881 P.2d 1127 (Alaska 1994).  Thus, in reviewing the document in this case, extrinsic evidence, i.e., evidence outside of the four corners of the document itself, may be looked at only if there is an ambiguity in the document terms themselves.  Extrinsic evidence may not be used to vary the terms, or to add additional terms or to contradict language which on its face is clear.


Therefore, it must first be determined if the Compromise and Release is an integrated contract.  Since an agreement or compromise between the parties is only valid and enforceable if approved by the Workers' Compensation Board, the compromise and release agreement by its very terms must be intended by the parties to be a final expression of all of the terms of the agreement.  This is particularly true since a compromise and release may not be overturned subsequently by the Board except in cases of fraud.  Olson Logging v. Lawson, 856 P.2d 1155 (Alaska 1993).  No agreement of the parties that is not approved by the Board may be enforced.  AS 23.30.012.


Having been determined to be an integrated contract, no extrinsic evidence or parole evidence may be submitted to vary its terms.  Extrinsic evidence can be looked to if the contract itself is subject to ambiguity, but if the terms are clear, then no extrinsic evidence is relevant. Alaska Diversified Contractors v. Lower Kuskokwim School District, 778 P.2d at 583‑84.


In this case, the employee does not point to any language in the Compromise and Release itself that indicates an agreement by KPC to pay the employee uninterrupted reemployment benefits for up to 22 months.  The employee points to the Compromise and Release Agreement Summary, which was filed with the Compromise and Release.  This form is prepared for the convenience of the Board, but is not a part of the agreement itself as it is neither signed by the parties nor approved by the Board.  Therefore, we find it is only relevant if there was some ambiguity contained in the C&R itself.  Then it might be admissible to explain a term.  But it cannot be used to create a new term.  We find there is no ambiguity in the C&R.  Therefore, we find the Compromise and Release Agreement Summary is irrelevant and cannot be referred to.


Even if the C&R summary form is admissible as extrinsic evidence, neither it nor the Compromise and Release indicate an intent by the employer to waive any of its' rights to suspend payment of §.041(k) benefits, should the employee not be able to cooperate with the reemployment plan.  Indeed, §.041(k) benefits were suspended and he was paid TTD when he left the program to have shoulder surgery.


Upon reviewing the Compromise and Release, we find it was clear that it was the intent of the parties to resolve the question of the appropriate rehabilitation plan to be followed.   The question of whether §.041(k) benefits or TTD benefits should be paid remained as an issue for the Board to determine under the C&R.

II. Entitlement to TTD and PPI (§.041(k)) benefits.


AS 23.30.041(k)  provides:


Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee’s spendable weekly wages but not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. . . .


Therefore, once PPI benefits are exhausted, §.041(k) benefits may become payable. In cases such as this, however, full payment of both TTD and §.041(k) benefits to the employee could result in a substantial overpayment. Generally, this would violate the public policy underlying the Alaska Workers’ Compensation Act, which is to provide partial compensation for employees injured in the course and scope of their employment.  See Wagner v. Stuckagain Heights, 926 P.2d 456, 458 (Alaska 1996) ("the purpose of all workers’ compensation law is partial reimbursement for loss of earning capacity due to injury").  In this case, the employee is essentially seeking the simultaneous payment of benefits because he sustained two injuries.  In the past, however, the Alaska Supreme Court has rejected this type of request.  See, e.g., Id. at 459 (holding under law in effect until 1988 that "[i]nterpreting the four types of workers' compensation as a consistent whole with a common objective favors the conclusion that simultaneous payment of PTD and PPD benefits would be avoided as redundant and to prevent overcompensation").


Professor Larson, in discussing the payment of benefits in concurrent cases, notes that at any given moment in time one person can be no more than totally disabled.   In Burgess v. Cameron Iron Works, AWCB No. 910060 (March 5, 1991) we quoted Professor Larson and discussed the rationale for not allowing an individual to receive two classification of benefits simultaneously.  We stated, in part:


[W]e have repeatedly held that an injured worker cannot receive TTD and PPD [permanent partial disability] benefits at the same time.  This has always been premised on our concern that simultaneous payment of these two categories of compensation would result in an injured worker receiving more than the weekly maximum allowed for total disability benefits, i.e., currently 80 percent of the spendable weekly wage or formerly 66 2/3 percent of the average weekly wage. Fett v. Big State Equipment Co., AWCB Decision No. 86‑0308 (November 21, 1986); Ensminger v. Nor‑Sect Enterprises, AWCB Decision No. 830318 (December 12, 1983); Thompson v. Thompson Tractor Co., Inc., AWCB Decision No. 83‑0010 (January 13, 1983); Hilliker v. Arctic Slope/Alaska General, AWCB Decision No. 80‑0256 (October 24, 1990).


Professor Larson discusses the effect of concurrent injuries on the maximum amount allowable in 2 A. Larson, Workmen's Compensation Law 959.41, pp. 10‑549 to 10‑10‑561 (1989).


There is both a theoretical and practical reason for holding that awards for successive or concurrent permanent injuries should not take the form of weekly payments higher than the weekly maxima for total disability.  The theoretical reason is that, at a given moment in time, a person can be no more than totally disabled. The practical reason is that if he is allowed to draw weekly benefits simultaneously from a permanent total and a permanent partial award, it may be more profitable for him to be disabled than to be well ‑ a situation which compensation law always studiously avoids in order to prevent inducement to malingering.


In Fett we discussed payment of two classification of benefits simultaneously from two injuries.  We refused to allow "pyramiding of benefits" because it would implicate both the practical problem of inducing malingering, and also it violated the theoretical basis of compensation by paying the individual far in excess of his wage earning capacity.  We also quoted Professor Larson's statement that "the line must be held '[A]gainst turning the entire income‑protection system into a mere mechanism for handing over cash damages as retribution for industrial injury.'" 3 A Larson, §82.71, p. 15‑595."  Id. at 4.


The Alaska Supreme Court has stated there are basically four distinct types of disability compensation.  TTD, temporary partial disability (TPD), PPD and permanent total disability (PTD).  Hood v. State, 574 P.2d 811 (Alaska 1978).  In 1988 the legislature amended the Act to change PPD to PPI and add the §.041(k) wage to be paid during the rehabilitation process if the PPI payment  entitlement had been exhausted.


Given that these benefits are separate and distinct, and based on our earlier legal and policy discussions, we find the employee in this case is not entitled to receive concurrent benefits from the two claims.  By definition, §.041(k) wages are only payable if the individual is not otherwise entitled to TTD or PPI.  Thus, once the employee underwent surgery and was not medically stable, he logically should have been returned to TTD on the APC claim and should have ceased to receive §.041(k) benefits.  We find he was not entitled to receipt of both benefits. Accordingly, we conclude his claim for additional benefits must be denied.


The employee asserts the insurer has engaged in bad faith practices in adjusting this case. We have already observed, however, that the employee’s expected entitlement to §.041(k) benefits exceeds his present entitlement to TTD benefits.  Apparently, in an attempt to avoid additional litigation, KPC agreed to pay the §.041(k) benefit since this is what the employee was insisting be done.  The employee originally had received $355.56 for each week during the period of August 20, 1997 through January 17, 1998, totaling $7,669.94.  KPC agreed to pay 041(k) for each week at the rate of $380.02. This equaled $8,197.57.  This was a difference of $24.46 per week, or $527.63.  Rather than pay the employee the full amount, the insurer paid the employee the difference, so that he received his full benefit.  It then reimbursed APC for the total amount of TTD benefits it had paid the employee.  This resulted in the employee receiving his full benefit without duplication for the time period and avoided the problem of double payment for the same period.


The employee argues that he should receive both payments and that APC may recoup its payment from an award of permanent partial impairment benefits with respect to his shoulder should he be entitled to any PPI.  As discussed above, however, this would result in an immediate overpayment and could result in APC never being able to recoup the TTD the employee apparently agrees he was not entitled to receive.


AS 23.30.155(j) provides:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments or compensation due may be withheld from an employee only on approval of the board.


It is well established that AS 23.30.155(j) provides the exclusive remedy for an employer to recover overcompensation.  See Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1066 (Alaska 1991); Bouse v. Fireman’s Fund Ins. Co., 932 P.2d 222, 233 (Alaska 1997).  Accordingly, APC can only recover an overpayment from an award of future benefits to the employee.  If there are no other benefits, or if a future award is insignificant, the employee would receive a windfall while APC would be devoid of a remedy to recoup its overpayment.


The Supreme Court in the case of Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979) discussed what benefits a claimant should receive where two injuries with successive employers had combined to result in disability greater than one would have had with one injury alone.  Under such circumstances the last employer with whom the employee had an injurious exposure is liable for the payment of all benefits owed.  This is such a case.


Under AS 23.30.155(d), if two employers are potentially liable for the payment of benefits during the same period of time, the last employer is to make the payment of benefit during pendency of the dispute.  Once the dispute is resolved, the employer determined to be liable is to reimburse the employer who made payment of benefits for all of the benefits paid, plus attorney fees.  This allows the claimant to receive benefits and to avoid overpayment to the claimant.  It also provides that the other employer is not left without a remedy for recouping benefits already paid.  In this case the dispute over who should pay benefits was resolved short of hearing.  APC was reimbursed and KPC has credit for the full benefits the employee says he was owed.  This action is  supported by the statute.  See, e.g., Wagner v. City Electric, AWCB No. 940122 (May 23,1994).


Even prior to the passage of §155(d) we held that where there were disputes over who should pay benefits during a discrete period of time, one employer and its carrier should make payment and we could later determine which was the liable party and order reimbursement as appropriate.  Wilson v. H & S Warehouse and LTD Enterprises, AWCB No. 850028 (January 31, 1985).


The Act also contains other examples of credits being taken to avoid overpayment to the claimant.  For example, in AS 23.30.011, if an individual receives benefits under another compensation program, the employer in Alaska is entitled to a credit for the benefits paid.  In the case of Veal v. Alaskan Fisheries Co., AWCB No. 910310 (November 29, 1991), we held that the claimant could receive workers’ compensation benefits while pursuing a maritime claim under federal maritime law.  We stated:


Our decisions, as well as the decisions of our Court, make clear that a double recovery is not permissible and payments under one claim may be offset against liabilities established in the second claim.  We believe that any difficulty in coordinating payment of compensation and benefits in cases like this one, involving different insurers of the employer’s liability for workers’ compensation and federal maritime benefits, can and should be resolved as a matter of insurance contract rather than by denying the employee his legal entitlements.


We find the reimbursement of APC by KPC is similarly a matter of insurance contract.  APC has been reimbursed by KPC and no further benefits should inure to the employee because of this accounting.


Under AS 23.30.015, if an employee receives a third‑party recovery, the compensation benefits paid are to be reimbursed and the employer has a credit for future payments of installments of compensation.


To accept the employee’s argument is to ignore the requirements of §155(d) and to provide him with a potential windfall.  He has not been shorted any money; in fact, he may have been overpaid during the time period when he was temporarily totally disabled from his surgery, especially to the extent he was unable to participate in rehabilitation during his period of recovery.  Although the employer acquiesced and agreed to pay him the §.041(k) benefit, we find KPC should not be penalized by having to pay the employee full benefits and having to also reimburse APC for the benefits it paid as well.


In sum, we find the employee has received the maximum benefits to which he is entitled during the period from August 20, 1997 through January 17, 1998 and he is not entitled to double payment.  We also find the Act provides for reimbursement of one insurer to another when there is a dispute over which insurer is responsible for payment for one period of time.  AS 23.30.155(d).  As such, we find the insurer acted in good faith and made appropriate payments.  Accordingly, we conclude the employee's claim for additional benefits, including associated interest, penalties, attorney fees and costs, must be denied.


ORDER

The employee's claim for permanent partial impairment benefits under §.041(k) and associated interest, penalties, attorney fees and costs is denied and dismissed.


Dated at Juneau, Alaska this 9th  day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated Chairman



 /s/ James G. Williams 


James Williams, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James D. Justus, employee/applicant; v. Ketchikan Pulp Co., employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 9524120; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 9th  day of September, 1998.



_________________________________



Susan N. Oldacres, Secretary
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