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)
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)



)
AWCB Decision No. 98-0237


Employer,
)


  Defendant.
)
Filed in Anchorage, Alaska

                                                             )
September 14, 1998


On July 28, 1998, we heard Employee's petition for temporary total disability benefits (TTD), permanent partial impairment benefits (PPI) or permanent total disability benefits (PTD), reemployment benefits, attorney fees, and costs in Anchorage, Alaska.
  Employee was present at the hearing and represented by Attorney Joseph Kalamarides.  Attorney Patricia Zobel represented Employer.  At Employee's request, we kept the record open to receive his attorney's amended affidavit of fees.  We closed the record on August 13, 1998, when we next met.


ISSUES

(1.) Did Employee's 1990 heart attack
 occur in the course and scope his employment?


(2.) Is Employee's claim for compensation, based on the 1990 heart attack, barred by the statute of limitations?


(3.) Did Employee's 1996 heart attack aggravate, accelerate, or combine with a pre-existing condition?


(4.) Is Employee entitled to an award of attorneys fees and legal costs?


SUMMARY OF EVIDENCE AND ARGUMENTS
I. BACKGROUND

In August 1984, Employee was hired as a patrol officer with the APD.
  During his tenure with the APD, Employee suffered two heart attacks; the first on April 7, 1990, and the second on October 27, 1996.  Employee's last day of work with the APD was October 27, 1996.


On July 20, 1998, Employee filed a transcript of Dr. William Breall's March 26, 1998, testimony before the PFRB for consideration in this case.  Employer timely filed an objection.  Employer argued the transcript should not be allowed into evidence because Employer was not present at the Police & Fire Retirement Board (PFRB) proceeding and was therefore denied the opportunity to cross examine Dr. Breall.  Alternatively, Employer argued if the transcript was admitted, the portions of the transcript which addressed Dr. Pecora's opinions must be redacted because it properly raised a Smallwood objection.  Employee argued the transcript was admissible and called Mr. Allan Tesche as a witness to explain: (1) the structure of the PFRB; (2) the nature of their proceedings; and (3) the representation of the Municipality at the hearing.
  At the hearing, the parties stipulated they each would rely solely upon Dr. Breall's medical records not his transcript.


Employee also argued: (1) the 1990 heart attack occurred within the course and scope of his employment; (2) Employee's disability did not manifest until October 27, 1996, thereby constituting a latent injury;  (3) Employee timely filed a claim for the 1990 heart attack three months after the October 27, 1996, heart attack; (4) Employee's 1996 heart attack is compensable because the chronic stress of being a police officer, coupled with an episode of acute emotional stress, aggravated, accelerated, or combined with his underlying atherosclerosis; (5) the doctrine of laches does not apply because Employer had ample opportunity to investigate this claim and nothing contained in the file indicates that the delay impeded the analysis of the issues; and (6) Employee is entitled to attorneys fees and legal costs.


At the hearing, Employer argued: (1) Employee's claim for compensation is barred by the statute of limitations contained in AS 23.30.095 and AS 23.30.105; (2) Employee's 1996 heart problems were not a latent condition and did not excuse the application of the statute of limitations; and (3) Employee's 1996 heart problems were unrelated to his work-related 1990 heart attack and do not toll the statute of limitations.

II. THE 1990 HEART ATTACK

On April 7, 1990, at approximately 6:00 a.m., Employee, Sergeant Chuck Betts, Lieutenant Thomas Ricketts, and Officer Gereth Stillman met for breakfast at Elmer's.  During breakfast, Employee and Stillman were dispatched to an emergency domestic disturbance.  According to Stillman:


Arriving at the scene, which was an upstairs apartment, we found that a stabbing had occurred.  It involved two belligerent, intoxicated people.  We separated the combatants, determined what had happened, and located the aggressor.  Given the seriousness of injury, we decided to take the aggressor into custody.  The aggressor was a very heavy (200 pounds) woman who was quite intoxicated and resistive.  A struggle ensued between her and myself and Officer Palmer, after which she was ultimately subdued and handcuffed.  We had to take her out of her apartment, down the stairs and into the parking lot.  Because of her level of intoxication, her aggressive resistance, and the narrow stairs, we had to "manhandle" her down the stairs and into custody.  Going down, I was in front of her and Geoff was behind her, guiding her down the stairs.  Geoff had to physically control her as we went down the stairs.


Both officers then returned back to the station to complete the requisite paperwork for the arrest.  Stillman noticed Employee had an ashen complexion.  Employee complained to Stillman of shortness of breath, arm pain, and being tired.  Stillman told Lt. Ricketts he believed Employee was having a heart attack.  Lt. Ricketts instructed Stillman to take Employee to the hospital.


Peter Hackett, M.D., was the physician on duty when Employee arrived at the emergency room.  Upon seeing Employee, Dr. Hackett knew he was having a heart attack.
  Employee was admitted to the hospital and treated for a heart attack.


Thomas K. Kramer, M.D., was asked to review Employee's angiogram results, examine Employee, and make a recommendation in terms of medical care.
  Dr. Kramer recommended a double bypass operation.
  Employee agreed and the bypass procedure was performed.  Dr. Kramer became Employee's treating physician.


On April 11, 1990, the APD filed a Report of Injury.   Employee was in the cardiac intensive care unit, unavailable for signature.  Thirteen days later, on April 24, 1990, the APD filed a Controversion Notice denying all benefits, stating, "[a]t this time we have received no medical evidence to relate claimant's medical condition as being within the course and scope of his employment."  Employee requested reemployment benefits on May 25, 1990.


For approximately four months, Employee recovered from the bypass procedure and remained off work.  Thereafter, in August 1990, Employee returned to full-time work with the APD as a patrol officer with regular duties.  No workers' compensation benefits were paid to Employee during the four months he was off work.  Additionally, Employee submitted his medical bills to his, and his wife's, health insurance provider.


B. THE 1996 HEART ATTACK

On October 26, 1996, at approximately 11:00 a.m., Employee was at home when he received a telephone call that Officer Daniel Seely was murdered in the line of duty while responding to a domestic violence call.  He was told Officer Seely did not have back-up assistance because the APD could not communicate with him due to a malfunctioning radio communication system.


Mrs. Palmer testified the news was very traumatic to her husband.  Employee reacted with strong emotions and anger at the news of Officer Seely's death.  Employee testified he reacted strongly because he had repeatedly raised the malfunctioning communication systems issue to his superiors at the APD.  However, Employee's memoranda and complaints went unanswered.  Employee also felt responsible, in part, for Officer Seely's death because he believed Officer Seely was issuing an arrest warrant that Employee had obtained just days before the killing.


Less than 24 hours after learning of Officer Seely's murder, Employee and Mrs. Palmer were having breakfast with friends at a local restaurant.  The topics at breakfast were Officer Seely's murder and Employee's anger at the APD for its inaction regarding the malfunctioning communication systems.  Employee became very emotional and angry in the course of the conversation.


As Employee and Mrs. Palmer were leaving the restaurant, he began experiencing severe chest pains and shortness of breath.  They drove to the Eagle River Fire Department, and from there he was transported to the hospital by ambulance.  It was later determined Employee suffered a heart attack.
  Employee has been unable to return to work as a patrol officer since his 1996 heart attack.


SUMMARY OF EXPERT TESTIMONY AND OPINIONS
I. PETER HACKETT, M.D. -- EMERGENCY ROOM PHYSICIAN

Dr. Hackett testified he knew Employee in his capacity as a police officer.  Dr. Hackett testified he saw Employee as he arrived at the emergency room on April 7, 1990.  He further testified Employee was having a heart attack upon his arrival at the emergency room.


With respect to Employee's medical history, Dr. Hackett testified Employee was negative for family history of coronary disease.  Dr. Hackett opined that the work-related circumstances pertaining to the arrest on April 7, 1990, as described by Officer Stillman, caused Employee's heart attack.  Dr. Hackett maintained his opinion even assuming Employee may have had some atherosclerosis prior to the attack.

II. THOMAS K. KRAMER, M.D. -- TREATING PHYSICIAN

A. THE 1990 HEART ATTACK

Dr. Kramer first consulted on Employee's case following his 1990 heart attack.
  Dr. Kramer testified that subsequent to the 1990 heart attack Employee continued to have angina pectoris with minimal activity while in the hospital.
  Dr. Kramer testified the angina continued while Employee received medications in the hospital.
  With respect to Employee's unstable angina condition, Dr. Kramer testified: 


The risk of having a second heart attack would be very, very high in that situation.  He was unable to do the physical activities that would be required of him just with daily activities.  And to restore appropriate blood flow to the heart, the bypass was recommended for that reason, to relieve angina pectoris. . . .


So I think that he -- I don't think that was an elective situation that we said that you can choose this or you can choose that.  I think that it was probably recommended that he have the bypass procedure because of the ongoing angina.


Dr. Kramer was asked on cross examination if the unstable angina was caused by Employee's underlying atherosclerosis.  It was Dr. Kramer's opinion that the underlying atherosclerosis did not cause Employee's unstable angina, and testified as follows:


There was something that happened that changed things because, you know, the week before he was doing fine, doing the same activities.  And whether he had a plaque rupture at that time or a blood clot forming, he then all of a sudden became somebody who was having pain at really very low levels of activity. . . .


And that's what we call unstable angina.  Something's changed in the terms of the frequency as opposed to, you know, somebody that has chronic angina.


Most people undergo bypass operations because of refractory angina, meaning we're not able to control the angina with medications. . . . The indications in Mr. Palmer were that he was having refractory angina despite the medications he was on at the time.


As to the cause of Employee's 1990 heart attack, Dr. Kramer testified:


He had the myocardial infarction during a time when that [extreme physical exertion] occurred.  That's when it occurred.  A myocardial infarction is usually caused by a blood clot or a plaque rupturing.  And one of the stimulus for that is extreme physical exertion.


In the vast majority of cases it is due to a blood clot.  And I believe that that was the most likely scenario in Mr. Palmer.  As far as seeing something that actually was a blood clot, I don't know that that was seen.  In the surgical reports at the time of the bypass, you would not be able to see what caused that.


And one of the things that heavy physical strenuous activity can do is it can cause plaque rupture.  Your blood pressure typically goes up.  And with that type of activity, the end result can be a blood clot formation, plaque rupture -- those types of activities.  And that does occur more often after physical activity than, you know, at times of bed rest.


B. THE 1996 HEART ATTACK

Dr. Kramer testified Employee suffered a small heart attack on October 27, 1996.
   In his February 19, 1997, affidavit, Dr. Kramer explained the relationship between Employee's 1990 heart attack and his current disability as follows:


Mr. Palmer's myocardial infarction of April 7, 1990, and the bypass grafting procedure which necessarily followed that event, have aggravated, accelerated, and combined with his underlying coronary artery disease to produce his current occupational disability.  I would consider the date of Mr. Palmer's permanent disability to be October 27, 1996.


Dr. Kramer determined there was also a progression of Employee's atherosclerosis since his last heart attack.
  Dr. Kramer testified "[t]here's likely a great deal more disease present in this vein graft as well as this normal appearing vein graft than we see by angiography . . . that's not the best technique to look at that."


Dr. Kramer testified that it was difficult to determine exactly which vessel was the culprit lesion that caused Employee's continued angina in 1996.  Dr. Kramer testified that a person may normally assume the posterior descending artery, with 95% narrowing, would be the culprit lesion as compared to the vein graft with 75% narrowing.  Nevertheless, it was not necessarily indicative, and the vein graft in fact could have been the culprit lesion.


C. BYPASS FAILURE RATE

Employer asked if the narrowing in the grafts was due to a progression of Employee's atherosclerosis.  Dr. Kramer testified:


[T]he known longevity of a bypass procedure, it's well-known that that's not permanent.  There's a certain failure rate with vein bypass grafts that there's about a 10 percent failure rate within the first month after surgery.  There's an additional 10 percent within the next year, and there's about a 2 to 3 percent failure rate per year for the next five years.


So at the end of seven years, you have a failure rate of about 50 percent in terms of vein bypass grafts.

Dr. Kramer explained the initial occlusion rate of 10% was due to technical difficulties with placement of the vein grafts.
  The next 10% occlusion rate in the following year is due to a condition known as "intimal hyperplasia".
  Thereafter, the narrowing is the result of a combination of intimal hyperplasia and ongoing atherosclerosis.

III. WILLIAM P. MAYER, M.D. -- CONSULTING PHYSICIAN'S OPINION

A. THE 1990 HEART ATTACK

Dr. Mayer testified it was his opinion that Employee's struggle "with an individual doing heavy physical exertion in an emotionally charged atmosphere" likely precipitated the 1990 heart attack.
  He further explained he believed the activity "caused the rupture of the atheroma which caused the blood clot which caused the heart attack."


With regard to Employee's atherosclerosis, Dr. Mayer testified the narrowing of the diagonal branch likely predated Employee's 1990 heart attack.  However, the two locations of narrowing in the right coronary artery were as likely to have minimal, if any, narrowing prior to the morning of April 7, 1990.  He explained "when the atheroma cracked, the clog, the subtotal clog could have been almost exclusively blood clot."


B. THE 1996 HEART ATTACK

It was also Dr. Mayer's opinion Employee suffered a heart attack on October 27, 1996.
  Furthermore, based upon the problems with the bypass veins only, regardless of the other narrowing within the arteries, he would not have authorized Employee to return to work as a police officer.
  Dr. Mayer explained:


[I]f there is any area of limited blood flow or obstruction, I don't think that person should be put in the position where he might stress that area.  And he should not be in a position where he might have to be running, taking care of himself in a dangerous situation, taking care of a partner.  I think it puts him at risk for having another heart attack.


On cross examination, Dr. Mayer further testified:


I would tell him he should not return to work as a police officer.  I would definitely tell him that.  And if you're asking me why do I tell him that, it is because he has atheroma at multiple spots.  And he has areas of the heart muscle which are not getting sufficient blood supply.  And I believe that he is at risk for having another heart attack or dying, especially when under considerable physical or emotional stress.


With respect to work-related restrictions, Dr. Mayer testified:


I don't think he should be in a position where other people have to depend on him for their life.  I wouldn't mind him -- certainly don't mind him driving, doing desk work, doing physically or emotionally unstressful work.  I wouldn't want him out in something that requires him to do heavy physical exertion, especially in the cold, especially in difficult environments.  I wouldn't want him to be a guard at the North Slope, for example.  But I would encourage him to retrain in some type of sedentary or at least non-physical and non-emotional type of work.


Dr. Mayer testified that without an objective test such as exercise thallium, i.e., a test that shows which area in the heart is not receiving the blood supply, he could not determine whether the right coronary artery or the vein graft #2 caused Employee's 1996 heart attack.


Dr. Mayer addressed the issue of whether it would have been possible for Employee to determine, between 1990 and 1996, whether his bypasses were healthy or progressing to a point of being occluded.  Dr. Mayer testified an annual angiogram would be the most accurate method to determine Employee's progression of heart disease.  However, he explained that doctors do not administer an angiogram on an annual basis due to its inherent risks (i.e., one in a thousand people will die during the process, expense, and the patient's physical discomfort).
  Dr. Mayer further testified there are other screening procedures doctors utilize for the detection of progression of heart disease, including: (1) exercise nuclear scan (exercise thallium); (2) exercise cardiolyte scan; or (3) exercise echocardiogram.  Dr. Mayer testified that although doctors use these screening procedures, they are used only on patients who are exhibiting symptoms, and typically only administered after five years.


C. STRESS AND ATHEROSCLEROSIS

Dr. Mayer testified that medical literature exists, dating back 15-20 years, to support that chronic or acute stress may cause artherosclerotic narrowings.
  Dr. Mayer also testified:


There's literature that acute stress can precipitate complications, heart attacks, sudden death; that heart attacks and sudden death seem to cluster around stressful events, divorces, change in jobs, moving from one house to another.

Dr. Mayer, himself, remained undecided on whether chronic or acute stress causes atherosclerotic narrowings.


D. BYPASS FAILURE RATES

Dr. Mayer testified that within 10 years, 50 percent of vein bypasses will evidence narrowing or total occlusion.  He attributed the failure, or clogging, of the veins to four different phenomena:


(1) Immediate occlusion is usually due to a technical problem, i.e., the surgeon kinked the vein, or put the vein in incorrectly, or failed to get it into the artery;


(2) Occlusion within one year after the bypass is usually due to a blood clot forming in the vein;


(3) After one year and up to five years later, the occlusion is usually due to fibromuscular hyperplasia, or scar tissue, growing in the bypass vein; and 


(4) After three to five years, the occlusion is also caused by atherosclerosis or cholesterol forming within the bypass vein.


Additionally, Dr. Mayer testified that veins are generally designed to carry very low pressures, three to ten millimeters of mercury pressure.  When they are used as an arterial bypass, they are required to carry arterial pressure, i.e., 120 to 150 millimeters of mercury pressure, which is 15 to 20 times their normal pressure.
  Typically the veins cannot withstand the additional demands and therefore do not last.

IV. PAUL J. ROSCH, M.D. -- EMPLOYEE'S EXPERT WITNESS

Dr. Rosch testified he practiced internal medicine for 44 years, in workers' compensation ratings, endocrinology, and cardiology, before retiring nearly 10 years ago.
  He also testified he is the President of the American Institute of Stress (AIS).  The AIS, a non-profit organization founded in 1978, serves as a clearinghouse on all stress-related matters.  


Prior to the hearing, Dr. Rosch interviewed Employee, and reviewed all of the medical records and transcripts.  Dr. Rosch testified there are numerous studies which demonstrate that stress aggravates and accelerates atherosclerosis.  Dr. Rosch testified stress was a substantial factor in Employee's 1990 and 1996 heart attacks.  


With respect to the 1990 heart attack, Dr. Rosch opined that Employee's severe physical exertion, coupled with the stress of confronting a 200 pound, highly intoxicated, and combative female assailant, aggravated and accelerated Employee's atherosclerosis.  Likewise, Dr. Rosch opined that Employee's 1996 heart attack, which occurred within less than 24 hours of learning of Officer Seely's murder and within half-an-hour of a very emotionally charged discussion of the murder with his wife and friends at breakfast, was caused as a result of Employee's acute emotional stress associated with the discussion which aggravated and accelerated his atherosclerosis.


On cross-examination, Dr. Rosch was asked whether studies have been conducted to determine the correlation, if any, between stress and the aggravation or acceleration of atherosclerosis.  Dr. Rosch testified there have been several studies performed.  Specifically, Dr. Rosch relied on a May 1998 study conducted by Dr. Warren D. Franke at Iowa State University.  The study concluded that a law enforcement occupation was an independent risk factor for coronary disease, with male police officers evidencing coronary disease 2.34 times more frequently than men in the general population.

V.WERNER E. SAMSON, M.D. -- EIME OPINION

Dr. Samson performed an independent medical examination on behalf of Employer.  In the course of the examination, Dr. Samson interviewed Employee, reviewed all of his medical records, and reviewed the depositions.  Dr. Samson also had Employee perform a treadmill test to determine: (1) Employee's physical limitations; (2) Employee's exercise capacity; and (3) whether the exercise would precipitate any chest pains and evidence of areas of the heart not receiving sufficient blood flow.


A. THE 1990 HEART ATTACK

In his report, Dr. Samson found Employee's 1990 heart attack was not related to his employment.  At the hearing, Dr. Samson testified he held this opinion because he found no evidence of unusual physical or emotional stress during his review of the medical records.  Dr. Samson then qualified his opinion by testifying that if one believed Employee's and Officer Stillman's statements regarding the circumstances surrounding the arrest that day, then one may determine the work-related stress caused his heart attack.  Dr. Samson further testified he had no reason to question the events of that day as described by Employee and Officer Stillman.


Dr. Samson later testified if Employee suffered a plaque rupture, the rupture would have further narrowed the right coronary artery.  Finally, Dr. Samson believed the bypass surgery was related to his underlying atherosclerosis and not the heart attack itself.


B. THE 1996 HEART ATTACK

Dr. Samson testified it was his opinion the 1996 incident was a result of the progression of Employee's underlying atherosclerosis and was not work-related.  Moreover, it was Dr. Samson's opinion that Employee suffered an episode of unstable angina, not a heart attack.  Dr. Samson believed it was unstable angina because Employee had only minimal enzyme changes and no electrocardiographic changes.  However, Dr. Samson acknowledged there were changes noted in the medical report which suggested ischemia, i.e., areas of the heart muscle that temporarily do not receive sufficient blood flow, in a different area than the 1990 heart attack.


Dr. Samson testified it was his opinion the narrowing in the diagonal branch and graft #2 could be eliminated as the cause of Employee's 1996 attack.  He explained that Employee's ischemia disappeared, without either of those narrowings being opened, after the narrowing in the left anterior descending artery and marginal branch of the circumflex artery were opened.


C. STRESS AND ATHEROSCLEROSIS

Dr. Samson testified there is no compelling scientific evidence that physical, emotional, or mental stress causes, aggravates, or accelerates atherosclerosis.  He further explained that studies do exist which may demonstrate a correlation, however, no evidence exists which proves a cause and effect relationship.


D. STRESS AND MYOCARDIAL INFARCTIONS

Dr. Samson also testified that the Report of the Committee on Stress, Strain and Heart Disease
 has recognized that an "acute" physical or emotional stress may be considered a cause of myocardial infarctions, heart irregularity, or even sudden death, when the attack occurs within a short period of time of the stressful event, i.e., 24 hours.


According to Dr. Samson, severe physical exertion, i.e., exertion that is more than usual, may cause a plaque rupture.  He explained the rupture results from a hemorrhage under the plaque, due to increased blood pressure, which then produces a blood clot in that area, obstruction of the vessel, and ultimately a myocardial infarction.  Dr. Samson testified it is an "immediate relationship", one that occurs within 24 hours of the stressing event.


Examples of acute emotional stress provided by Dr. Samson included: (1) receiving news of the death of a loved one; and (2) an explosion nearby that causes a rush of adrenaline.   


E. PLAQUE RUPTURE VERSUS NARROWING OF THE ARTERIES

Dr. Samson testified that in many ways it is impossible for a doctor to diagnose, to a medical degree of certainty, whether a plaque rupture or a narrowing of the vessel occurred in a particular patient's heart.  Dr. Samson testified that a plaque rupture normally results in a clot forming within the artery which causes a myocardial infarction or angina.  The clot is sometimes visible in an angiogram which may depict a small amount of radiolucency, i.e., the clot.  Dr. Samson also explained that new technology has evolved, since 1997, which allows a doctor to pass an instrument down through an artery to take an ultrasound image which depicts the difference between a blood clot or calcification on the arterial walls.  Dr. Samson testified that the advanced techniques to determine the difference between blood clots and calcification of the arterial walls did not exist at the time Employee suffered his 1990 or 1996 attacks.


According to Dr. Samson, recent studies in the last three years have found that even a very small narrowing in a vessel may result in a heart attack.  This is true because vessels with only a minimal amount of narrowing may still have a plaque rupture, which in turn causes a heart attack from the blood clot.


Finally, Dr. Samson testified that blood clots do dissolve.  He further testified that a doctor may perform tests on a patient, within one to three days of their myocardial infarction, and the vessels will be completely "clean", with no evidence of any blood clots.


F. BYPASS FAILURE RATE

Dr. Samson testified the purpose of bypass surgeries is to shunt new blood to an obstructed area in a native vessel within the heart.  It provides a conduit that bypasses the area of obstruction in order to feed new oxygenated blood to the heart muscle.


Dr. Samson also testified a bypass surgery does not provide a permanent solution for the recipient.  It was Dr. Samson's opinion that there will be a 20 percent narrowing within the first year of the surgery, and approximately three to five percent of the grafts will narrow each year thereafter.

VI. WILLIAM S. BREALL, M.D. -- OPINION

A. THE 1990 HEART ATTACK

Dr. Breall concurs that Employee suffered a myocardial infarction on April 7, 1990.  Specifically, he stated:


The work that he was doing just prior to the onset of symptoms, i.e., wrestling with a large recalcitrant woman, subduing her, putting handcuffs on her, fighting with her to get her down some steep stairs, and wrestling her into the patrol car, was sufficient to precipitate an acute myocardial infarction in a susceptible individual, such as Mr. Palmer.  In my opinion, therefore, this myocardial infarction of April 7, 1990, was work related.


B. THE 1996 HEART ATTACK

\
Dr. Breall believed Employee's 1996 heart attack was: (1) an episode of unstable angina, not a heart attack; and (2) not work related.  He stated:


It is my opinion that the acute myocardial infarction of April 7, 1990, was work related, although the unstable angina of October 27, 1996, was due to the non-industrial progression of the atherosclerotic process as well as the non-industrial obstruction of one of the bypass grafts.


SUMMARY OF LAY WITNESS TESTIMONY
I. GEOFFREY PALMER -- EMPLOYEE

A. THE 1990 HEART ATTACK

Employee testified he and Officer Stillman responded to a domestic disturbance dispatch in the early morning hours on April 7, 1990.  Upon their arrival, the officers found the suspect and victim were "extremely irate and intoxicated."
  The suspect was a 200 pound woman who repeatedly stabbed her boyfriend with a knife.


Employee attempted to take the woman into custody, however, she resisted arrest.
  Thereafter, both officers had to forcibly subdue her.  Once handcuffed, she continued to fight the officers as they descended the two-story staircase.


Employee then turned the suspect over to a day shift officer and proceeded to the station to complete paperwork.  Employee began to feel ill while he was driving his police vehicle to the station.  He testified he felt: (1) pain in his arms; (2) tightening of his chest; (3) fatigue; (4) shortness of breath; and (5) sweating.
  Employee testified:


I went back to the station, and once I arrived at the station I went into the men's restroom, washed my face off with some cold water and came back and sat down on the stairs, and I started feeling a little better at that time.  Officer Stillman came out, I talked with him briefly.  Then Lt. Ricketts, who contacted (indiscernible) and told me I needed to go to the hospital.  I told the lieutenant I was just going to go ahead and try to go home, and he ordered me to the hospital.  Officer Stillman took me to the hospital.


Employee testified Dr. Hackett was the physician on duty when he arrived at the emergency room.  Dr. Hackett told Employee he did not look well and hooked him up to an EKG machine.
  Employee blacked out and woke up later in the trauma unit.  In the trauma unit, Dr. Hackett told Employee he had suffered a heart attack.


With respect to his prior history, Employee testified: (1) he never had a heart attack; (2) he never experienced the same symptoms; (3) he never had been diagnosed with high blood pressure; and (4) he had no family history of coronary disease.


Following the heart attack, Employee was initially treated with medicine.  Employee testified he was told by Dr. Kramer that he could only return to work if he had bypass surgery.  He was also informed of the inherent risks of bypass surgery.  Specifically, Employee testified he was told there was a 50 percent chance the bypass procedure would fail within five to seven years.  Employee testified he wanted to return to work as a patrol officer, so he  agreed to have the bypass surgery.


Employee remained off duty for four months.  In August 1990, Employee was released to return to work with the APD.
  From August 1990 through October 27, 1996, Employee testified he worked full time as a patrol officer and performed all the duties associated with that position.  Employee also was able to continue his recreational activities of back country hunting and fishing during this time.


B. THE 1996 HEART ATTACK

In February 1996, Employee went to see Dr. Archer because he did not feel well.
  Dr. Archer required Employee to complete multiple tests, including an exercise stress test, during several appointments.  Once the results from the tests were obtained, Dr. Archer told Employee he found nothing wrong with his heart.
  He also did not place any restrictions on Employee's physical activities at work.


At the hearing, Employee testified he received a telephone call on October 26, 1996, while off-duty at home.  He was informed that Officer Seely was murdered in the line of duty.  Employee testified he felt overwhelmed with grief, guilt, and anger when he heard the news.


Employee testified he initially felt guilt over the officer's death because he believed he was indirectly responsible for the confrontation.  Employee testified that a few days before the fatal shooting, he obtained an arrest warrant for the man who killed Officer Seely.
  Employee later learned Officer Seely was not executing the arrest warrant when he was murdered.


Employee was also extremely angry because he was told there were difficulties with the radio communication systems which contributed to the officer's death.  Employee testified he repeatedly submitted memoranda requesting the APD to address the malfunctioning communication systems.  Employee testified he went directly to his superiors, sergeants and lieutenants, to request that the matter be addressed.  Employee testified that he, as well as his fellow officers, maintained a daily incident log at the Eagle River station of all communication failures.  Employee testified all of his efforts went without response from the APD.


The next morning, Employee and his wife had breakfast with friends at a restaurant.  Employee testified the topic of conversation at breakfast was the murder of Officer Seely.  In the course of the conversation, he became very angry when discussing the failure of the APD to address the communication systems problems and how it cost his fellow officer his life.


As Employee and his wife left the restaurant, he began feeling pains in his arms, pressure in his chest, and shortness of breath.  As he was driving, the symptoms became worse.  He drove to the Eagle River Fire Department for help.  Employee testified the men at the station immediately placed Employee in an ambulance and transported him to a hospital in Anchorage.  Employee's attack was less than 24 hours after hearing the news of the officer's death, and within 30 minutes of having the emotionally charged conversation regarding his death.


Employee testified he was initially hospitalized for several days in October 1996.  He was then released, briefly, to get his personal matters in order before returning for scheduled angioplasty.  Dr. Kramer performed the angioplasty.
  Following the angioplasty, Dr. Kramer has not released Employee to return to his work with the APD.
  Employee testified he was released to other work, but only if he could be in a position that allowed him to accommodate angina attacks, i.e., to cease the activity and rest as necessary.
  Since his 1996 attack, Employee testified he does not have the strength or energy he once did, he tires easily, and he has had loss of memory.


C. OTHER WORK-RELATED STRESSES

At the hearing, Employee testified regarding several other significant stresses he repeatedly experienced as a police officer with the APD.  The first concerned his request for a light weight ballistic vest.  Employee testified he could not wear his regular issue ballistic vest after his bypass surgery.  Employee testified the vest caused significant irritation to his skin and created a rash reaction.  He further testified he received a note from his doctor which supported his request for a lightweight ballistic vest.  Employee testified his requests went unanswered for more than a year.


Employee also testified regarding his extensive training and experience as a bomb team commander with the Arizona Police Department.  He testified there was an opening in the bomb disposal unit of the APD within his first year or two of employment.  He applied for the position but was not selected.  Employee testified the APD selected other individuals who had no prior training or experience in bomb disposal.  Employee testified there were other incidents where he was not promoted or selected for training courses offered to the officers.


Employee also testified about the change in shifts within the APD from "four-ten's" to "five-eight's."
  Employee testified the change was unilaterally implemented by the Mayor, i.e., there were no negotiations between the Mayor and Employee's union.  Employee testified the change was implemented overnight after 10 years working the "four-tens."  He further testified that after the shift change, he repeatedly was not given preference for his requests of area assignments or days off.  Employee testified other patrol officers, with less seniority, were receiving their requested area assignments and days off.  Employee testified he eventually elected to go to the graveyard shift in order to be granted his requests more regularly.


Employee testified at length about his efforts to get the APD to listen and respond to his concerns regarding the malfunctioning radio communication systems.  He testified that he wrote and filed numerous memoranda outlining the nature of the problem as it related to all police officers' daily safety.  Employee testified all of his memoranda remained unanswered through his last day of work on October 27, 1996.  Employee further testified he repeatedly asked his supervisors for their assistance and suggestions concerning the problem.  He testified all verbal communications went unanswered as well.


Finally, Employee testified regarding the day-to-day and overall effect of all the stresses he encountered with the APD.  Employee felt completely ineffective and powerless.  He testified that all of his efforts for self-improvement and improvement with the APD were continually denied.  Employee testified this sense of ineffectiveness, especially in light of his high level of success with the Arizona Police Department, caused him to become very angry.  He testified his level of anger and frustration mounted over time and significantly diminished when he left the APD.


E. PAST EMPLOYMENT AND SKILLS

Employee testified he worked the last 26 years as a police officer, 13 years each with the APD and the Arizona Police Department.  He also had prior work experience with R.G. Johnson Company as a heavy equipment operator on a three-legged crane.
  Employee testified he did not possess any computer skills.
  Employee was earning $28.43 per hour when he suffered his second heart attack in 1996.


F. COMPENSATION CLAIMS AND PAYMENTS

Employee testified he believed his 1990 heart attack occurred in the course and scope of his employment.  When asked why he did not file a claim for compensation for the 1990 heart attack, Employee testified:


I never pursued anything at that time.  It was my intention to go back to work, I was told that I would be able to go back to work after the by-pass, and there was nothing -- nothing to file at that particular point as far as I was concerned.

Employee explained he received sick pay, without shift differential or overtime, from April through August of 1990 while he was recovering.


On December 18, 1996, Employee filed a Report of Occupational Injury for his 1996 heart attack.  Employer filed a Controversion Notice on January 6, 1997, and alleged the injury did not occur in the course and scope of employment.  Thereafter, Employee filed an Application for Adjustment of Claim (AAC) on January 16, 1997, as to his 1996 heart attack.  In its answer of February 18, 1997, Employer denied Employee's AAC for the 1996 heart attack.


On June 17, 1997, Employee filed an AAC for his 1990 heart attack.  Both claims were amended on July 17, 1997.  On July 24, 1997, Employer denied all claims on the grounds they were barred by the statute of limitations, laches and equity.  On September 2, 1997, the claims were consolidated at a prehearing conference.  Thereafter, the case was set for hearing on July 28, 1998.


Employee received sick pay from October 27, 1996 through June 17, 1997, the date of his deposition.  Employee testified he received approximately $1,378.00 every two weeks.  The sick pay benefits were accrued by Employee during his years with the APD and were due to run out soon after the deposition.


Employee testified he relied on his and his wife's health insurance policies to pay for the medical expenses he incurred after each attack.  Employee's insurance paid 80 percent and his wife's insurance was to pay the remaining 20 percent of covered expenses.  Employee testified he was nonetheless required to pay approximately $5,000.00 out of his own pocket after submitting the bills under their insurance policies.


Employee testified Employer at no time paid workers' compensation, medical bills, transportation, or other related costs, to Employee for either the 1990 or 1996 heart attacks.

II. GERETH STILLMAN -- POLICE OFFICER

At the time of his deposition, Officer Stillman had worked for the APD over 16-1/2 years.
  He further testified he worked the graveyard shift, i.e., 11:00 p.m. - 9:00 a.m., and "worked with Geoff for years on that shift."


After the arrest on April 7, 1990, Officer Stillman and Employee returned to the APD Tudor station.  When asked to describe what happened next, Officer Stillman testified:


When we got to the station, came in, and Geoff sat down on the stairs across from the squad room.  And quite frankly he looked terrible.  He had kind of a pale, ashen complexion.  I asked him if he was okay and he said, "Well, I'm just having a hard time getting my breath."  And he said, "Jeez, I'm just tired and really out of breath."  He said, "My arms hurt, have been aching for a while now."


Jeez, I'm starting to add up symptoms, and I'm going, cripes, he's having a heart attack.


So I told him, I said, "Geoff, I think you need to go to the hospital and be checked out."  I said, "You don't look good."


He goes, "No.  No."  He said, "I've got a bunch of paperwork to do, I've got a bunch of stuff to do, I'll stop on the way home maybe."


Officer Stillman did not believe Employee should delay going to the hospital.  He told Lt. Ricketts, "I think Geoff's having a heart attack.  I think he needs to go to the hospital."
  Thereafter, Lt. Ricketts told Employee to go to the hospital with Officer Stillman.

III. THOMAS W. OELS -- POLICE OFFICER

Officer Oels has been a police officer since 1975, and the last 12 years with the APD.
  His testimony focused primarily on the stresses involved in working as a police officer for the APD. 


First, Officer Oels identified several stressful situations that a patrol officer faces everyday, including: (1) being outside a door when a person commits suicide; (2) breaking up domestic violence disturbances; (3) getting into physical struggles with suspects; and (4) arresting suspects.
  Second, he identified internal office stressors which compounded the day-to-day stressors, including: (1) a unilateral decision by the Mayor to change the officers' work schedules from "four tens" to "five eights"; and (2) the change of administration within the department with respect to the personalities that were taking over compared to those that were leaving the APD.


Officer Oels knew and worked with Employee, off and on since 1987, and consistently worked with him during Employee's last six months with the APD.
  He then testified that he was personally aware of Employee's difficulties dealing with the stressors.  Specifically, he testified:


I can remember Geoff not handling the changes real well.  He was having some problems with a couple of supervisors and he felt like they would go out of their way to bump him out of an area that he normally worked in.  That there was some personality conflicts there and he made mention of them quite often.

IV. WILLIAM WEBSTER -- POLICE OFFICER

Officer Webster and Employee were classmates in the police academy in 1984.
  Over the years, Officer Webster and Employee developed a personal friendship and enjoyed hunting and fishing together.
  


In addition to the daily stresses associated with being a patrol officer, Officer Webster testified about other stressors within the APD.  He first addressed the issue of the change in shifts, and said:


That I think occurred in late 1994, but it was an issue that even today still aggravates some of us, myself included.  We were on a 4-10 shift -- shifting schedule when we were hired up until -- for about 10 years until 1994. . . .  That was taken away from us without -- you know, we're all members of a union.  And of course we're accustomed to having our working conditions and hours negotiated in the form of a contract.  And naturally, being police officers, we are -- I kind of feel like we're people who are honest and we expect that from those that are our commanders and supervisors and particularly those who are in control of us. . . .  And so when that was changed without a moment's negotiation or essentially didn't get changed through the process of changing the contract, we felt that it was very underhanded, to be very polite, and it aggravated us. . . .  And we felt that we were slapped in the face.


Officer Webster then addressed the continuous problems the officers all had with faulty radio communication systems.  He testified the problem was more prevalent in the Eagle River/Chugiak area, where Employee worked.
  Webster testified it remained a problem with the APD for a long time, until the APD "fixed" it by making cellular telephones available for the officers to use.  However, the "fix", was not implemented until after Officer Seely's murder.


Officer Webster knew of another situation at work that was particularly stressful for Employee.  Officer Webster testified Employee had a difficult time wearing the department required ballistic vest after his 1990 surgery due to irritation.
  He believed Employee did not succeed in getting a lightweight vest prior to his departure in 1996.
 


Finally, Officer Webster testified Employee had an expertise in the area of bomb disposal with the Arizona Police Department.  Despite Employee's qualifications, he knew Employee was not selected for a position with the APD bomb disposal team.  Officer Webster testified that people who had no experience were selected over Employee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. DID EMPLOYEE'S 1990 HEART ATTACK OCCUR IN THE COURSE AND SCOPE OF HIS EMPLOYMENT?

A.PRESUMPTION OF COMPENSABILITY

In determining whether Employee's injury occurred in the course and scope of his employment we are required to apply the presumption of compensability in AS 23.30.120(a).
 The statute provides in pertinent part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Applying the presumption of compensability is a three step process.


In the first step we must determine whether Employee has produced sufficient evidence to raise the presumption that the injury entitles Employee to workers' compensation benefits.  To raise the presumption Employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment,
 or between a work-related injury and the existence of disability,
 or the continuing entitlement to a benefit.
  If Employee's evidence establishes the preliminary link, we presume Employee's injury is compensable and the burden of producing contrary evidence shifts to Employer.


In the second step, we must determine whether Employer has met its burden of producing contrary evidence.
  To rebut the presumption, Employer must produce "substantial evidence" that "either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Evidence presented by Employer that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.



Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
  We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury entitles him to compensation benefits.
  If Employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.



In the third step, Employee bears the burden of proving all elements of the claim by a preponderance of the evidence.
 The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the triers of fact that the asserted facts are probably true.
  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.


It is undisputed that Employee worked as a patrol officer for the APD on April 7, 1990.  On that date, Employee and Officer Stillman were dispatched to respond to a domestic disturbance.  Upon their arrival at the scene, the officers determined a stabbing had occurred.  The suspect was a highly intoxicated, angry, and combative 200-pound female.  The victim was also highly intoxicated, suffering multiple, albeit, superficial stab wounds.


It is further undisputed the suspect aggressively resisted arrest.  A physical struggle ensued between the officers and the suspect.  The suspect was ultimately handcuffed.  However, when the officers attempted to escort the woman down two flights of narrow stairs, she continued to struggle.  With Officer Stillman in front, Employee had to physically control the woman from behind as the officers took her down the stairs.


Drs. Hackett, Kramer, Mayer, and Rosch each testified that the extreme physical activity Employee was engaged in at the time of the arrest caused his heart attack on April 7, 1990.  Dr. Breall concurs that Employee suffered a work-related heart attack as a direct result of the extreme physical activity he was engaged in at the scene of the arrest.


We find Employee was on duty as a police officer with the APD when he was dispatched to a domestic disturbance on April 7, 1990.  We further find Employee engaged in a physical struggle as a direct result of responding to the dispatch.  Based on the testimony and evidence presented by Employee, we find Employee has established a preliminary link between the 1990 heart attack and his employment.  Therefore, we find the presumption of compensability attaches to Employee's claim and the burden of production shifts to Employer.


To overcome the presumption of compensability, Employer must present substantial evidence the disability is not work-related.  Employer ultimately failed to produce any evidence Employee's injury was not work-related.  Initially, Employer's expert witness, Dr. Samson, opined Employee's 1990 heart attack was not work-related.  However, after receiving a copy of Officer Stillman's affidavit, Dr. Samson testified that one may determine the work-related stress and extreme physical activity caused Employee's heart attack.  Dr. Samson further testified he had no reason to question the events of that day as described by Employee and Officer Stillman.


Based on all the testimony and evidence presented, we find Employer failed to present substantial evidence that Employee's disability is not work-related.  We further find because Employer failed to present substantial contrary evidence, Employer failed to rebut the presumption of compensability.


Assuming, arguendo, Employer rebutted the presumption of compensation, we would still find Employee proved his claim by a preponderance of the evidence.  Based on our review of all the testimony and medical records presented we find, by an overwhelming preponderance of the evidence, that Employee suffered the heart attack in 1990 in the course and scope of his employment.

III. IS EMPLOYEE'S CLAIM FOR COMPENSATION OF THE 1990 HEART ATTACK BARRED BY THE STATUTE OF LIMITATIONS?

A. TIME LOSS BENEFITS -- AS 23.30.105(a) -- LATENT DEFECTS

We have long held that the Alaska Workers' Compensation Act provides two different statutes of limitations; time loss benefits are governed by AS 23.30.105(a) and medical benefits are governed by AS 23.30.095(a).
  Therefore, we first consider whether Employee's claim for disability benefits is barred under AS 23.30.105(a), which states:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding. (Emphasis added).


Clearly, the purpose of AS 23.30.105 is to protect an employer from claims too old to be successfully investigated and defended.
  Professor Larson's treatise offers a similar policy rationale for barring the unlimited review of claims in perpetuity:  "Any attempt to reopen a case based on an injury ten or fifteen years old must necessarily encounter awkward problems of proof, because of the long delay and the difficulty of determining the relationship between some ancient injury and a present aggravated disability."
  We have also recognized such evidentiary problems as a reason for time barring claims.


By enacting AS 23.30.105(a), the legislature placed a limit on the scope of our authority to review workers' compensation claims, with one exception:  when an employee suffers a "latent defect" related to a work injury.  We therefore will first review the facts and evidence to determine whether Employee suffered a latent defect.


In Grasle Co. v. Alaska Workmen's Compensation Bd., 517 P.2d 999, 1001-2 (Alaska 1974), the Supreme Court stated:


It appears clear to us, . . ., that by 'defects' the legislature intended 'injury'.   . . . [W]e hold . . . that an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know, the nature of his disability and its relation to his employment. This test is identical to the one set forth in the first sentence of AS 23.30.105(a) which determines the commencement date of the two-year statute.


On June 24, 1965, the employee in Grasle injured himself when he stepped onto a corner of defective grille and fell 14 feet onto frozen ground.
 He was diagnosed with multiple rib fractures, muscle bruises to the left shoulder, and neck strain.  The employer paid eight weeks and two days of TTD.
  The injuries never prevented the employee from finding employment in his usual trade as a journeyman electrician.  Nor did he ever suffer reduced compensation as a result of his diminished ability to handle heavier tasks.
  In May 1971, however, he lost four consecutive days of work as a result of the condition of his upper back and neck.  At that time, the employee's condition was diagnosed as "degenerative changes of cervical spine, chronic muscular strain syndrome, left scapular area, internal derangement of left knee, and degenerative changes and deformity of left acromioclavicular joint."


We found, and the Supreme Court affirmed on appeal:


[B]ecause the applicant believed his condition continued to improve over the next few years and because his earnings were not diminished, the applicant had no reason to file a claim for . . . compensation.  It was not until 1971 when he began missing work because of the continuing residuals of the 1965 accident, and after [the doctor] advised him he had permanent partial disability, that the applicant had knowledge he was experiencing one of the four categories of compensable disability.


"Disability" is defined as an "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The inquiry into disability focuses on the loss of earning capacity and not on the actual medical impairment.
  


In Leslie Cutting Inc., et al. v. Bateman, 833 P.2d 691 (Alaska 1992), Bateman, the employee was working as a logger when he contracted an allergy to frullania.
  The allergy resulted in outbreaks of eczematous dermatitis.  The symptoms of the outbreaks included "open, weeping sores on exposed areas of the body, hands, head and face."
  Bateman's first symptoms appeared in 1983, with subsequent outbreaks in 1984 and 1986.  He typically lost little work time due to his condition, but did receive TTD compensation from February 9, 1984 through June 9, 1984.


From 1986 until March 1989, Bateman was able to control the dermatitis with prescribed oral and topical medications.  He then began to increase his work time in the woods.  The medications became less effective over time and Bateman increased his dosage.  Bateman consulted a doctor and was informed the medications were extremely dangerous if taken over an extended time and in high doses.  He filed another injury report and his doctor's recommendation that he "be placed on disability and that vocational rehabilitation be instituted."


Bateman initially received TTD benefits from April 20, 1989 through September 13, 1989.  Based on a doctor's zero percent impairment rating, the employer terminated TTD and reemployment benefits.  Bateman filed an AAC.  The employer denied the claim asserting, among other defenses, the statute of limitations had run on his claim.


We ruled that Bateman's injury was not a latent defect and that his claim was otherwise barred by the statute of limitations.  On appeal, the Superior Court reversed our decision, "concluding that as a matter of law, Bateman either did not have a disability in 1984 or did not know the extent and nature of the disability and its relation to his employment."


On appeal to the Supreme Court, the employer argued Bateman was disabled in 1984 because he collected TTD and his condition had matured at that time.  The Supreme Court reasoned:


[I]t follows logically that one does not know the nature of one's disability and the relationship of the disability to one's employment until one knows of the disability's full effect on one's earning capacity.  The mere awareness of the disability's full physical effects is not sufficient.  (Emphasis added).


Bateman did not have knowledge of the nature of his disability until he discovered that it was no longer safely treatable with medication.  It was at that point that he was first fully aware of the nature of his disability and the allergy's bearing on his employment.  Until then, he reasonably believed he could still earn his customary wages by treating the dermatitis outbreaks.  Thus the two year statute of limitations period did not begin to run until September 1989.


Professor Larson also discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.


[I]t has been held that the reasonableness of the claimant's conduct should be judged in the light of the claimant's own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . . .


Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of the injury but also its relation to employment.  Even though the claimant knows he or she is suffering from some affliction, this knowledge is not enough to start the statute if its compensable character is not known to the claimant.


The Supreme Court has also held a claim is considered timely filed when a reasonably prudent person would recognize the nature, the seriousness and the probable compensable nature of the injury or disease.
  Moreover, a layman "should not be expected to diagnose a condition which physicians whom he had consulted . . . failed to diagnose."


In Fox v. Alascom Inc., 789 P.2d 1154 (Alaska 1989), the employee worked for Alascom from October 1974 through February 1982.  She experienced many medical problems during her years at Alascom.  Fox ultimately suffered a mental disability allegedly due to non-traumatic, gradual work-related stress.
  However, she did not file for disability until the occurrence of her claimed nervous breakdown in 1982.  The Supreme Court addressed Fox's prior experiences of work-related stress and said:


Fox did not dispute that she had experienced work-related stress prior to the breakdown.  While it may be that she could have claimed disability benefits for the stress she had experienced prior to her 1982 breakdown, she cannot be penalized for absorbing the costs of her earlier stress, and seeking Workers' Compensation benefits only when that stress culminated in a breakdown.  An employee need not claim disability for every pang of pain in order to claim disability benefits for a more fully developed injury.  Thus, the relevant limitations periods for filing her breakdown-related claim did not begin to run when Fox began to suffer from work-related stress.  Rather, the limitations periods started to run as of the date she became aware of her work-related breakdown. (Emphasis added).


It is well established law in Alaska that an employee has a responsibility to mitigate damages caused by his injury.
  The law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages.
  If a claimant, through voluntary conduct unconnected with his injury, takes himself out of the labor market, there is no compensable disability.
  For lack of motivation to be significant, there must be a showing that work is available within the employee's capabilities.
  


In the case before us, we find Employee knew there was a 50 percent failure rate for his vein grafts over a period of five to seven years.  We find Employee agreed to the bypass operation so he could be released to return to work as a patrol officer with the APD.  We find Employee did everything possible to restore himself to his normal strength.  We find Employee was off work from April 7, 1990, until he returned to the force in August 1990.  


We find Employee remained employed with the APD, as a police officer, from August 1990 through October 27, 1996.  We find during that time, Employee worked full time and performed all duties without incident.  We also find Employee's earnings did not diminish during that time.


We find Employee believed his condition continued to improve after the bypass operation.  We find Employee did not feel well in February 1996 and consulted Dr. Archer.  We find Dr. Archer advised Employee that his test results came back negative for any heart problems.  We also find Dr. Archer did not place any restrictions on Employee.  We find Employee is not expected to diagnose a condition which his physician failed to diagnose. 


Based on the foregoing, we find Employee did not have knowledge of the nature of his disability until he suffered his second heart attack on October 27, 1996.  We find it was at that time Employee first became fully aware of the nature of his disability and its bearing on his employment.  We find, until then, Employee reasonably believed he could still earn his customary wages.  We find Employee in fact earned his customary wages for over six years.  Therefore, we find Employee's injury was latent.  We find the two year statute of limitations period did not begin to run until October 27, 1996.  We find Employee timely filed his claim for compensation only three months after his heart attack on October 27, 1996.


C. MEDICAL BENEFITS -- AS 23.30.095(a)

Now we analyze whether Employee's claim for medical benefits is barred by operation of AS 23.30.095(a), or the equitable doctrine of laches.
 AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to  the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


We conclude that AS 23.20.095(a) does not contain a statute of limitations which would bar medical benefits if not claimed within a certain length of time.  Instead, subsection .095(a) limits the obligation of the employer to furnish medical care only to the extent it is required by the process of recovery.


Subsection .095(a), however, must be read in conjunction with the equitable doctrine of laches.  In Reel v. New England Fish Co., AWCB Decision No. 84-0005 (January 11, 1984), we stated:


While it is true the Act should be interpreted to give effect to its liberal, beneficient purposes, Sections .105 and .095 are the legislative expression of the intent to prevent claims so stale they cannot be investigated by the employer or the Board.  In this case . . ., the lapse of time between the original injury or date of disablement and the filing of the claim, and the absence of medical documentation for most of the period the applicant's disability developed, combined to produce a significant prejudice to the defendant employers.


We find Employee's claim for medical benefits under AS 23.30.095(a) cannot be barred by the statute of limitations.  Moreover, we find Employee's claim is not barred under the equitable doctrine of laches.  Employer had knowledge of each heart attack suffered by Employee and the treatment received by Employee.  Employer also had access to medical records since Employee's 1990 heart attack.  Also, we found Employee's injury was latent because he neither knew of nor should be charged with knowledge of the nature of his disability or its relation to his employment until October 27, 1996.  We find Employee's claim for medical benefits was timely filed, within three months, after learning of his disability on October 27, 1996.

IV. DID EMPLOYEE'S 1996 HEART ATTACK AGGRAVATE, ACCELERATE, OR COMBINE WITH A PRE-EXISTING CONDITION?

We have found Employee suffered a latent injury on October 27, 1996.  Additionally, we found Employee timely filed his claim for compensation within three months of learning of his disability.  We therefore found Employee's claim was not barred by the statute of limitations.


We conclude a finding of latency does not, as Employer argues, require an analysis of whether Employee's 1996 heart attack aggravated, accelerated, or combined with a pre-existing condition.  We also conclude our findings are dispositive of the issue before us in this case, i.e., did Employee's 1990 and 1996 heart attacks occur in the course and scope of his employment.  Assuming, arguendo, Employee's 1996 heart attack was not a latent injury, we will consider whether it aggravated, accelerated, or combined with a pre-existing condition.


It is a well established rule in workmen's compensation law that a pre-existing disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.
  The question in a particular case of whether the employment did so contribute to the final result is one of fact which is usually determined from medical testimony.


Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.
  A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."


In analyzing a case involving a pre-existing condition, the Supreme Court has held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.
  As discussed previously, the presumption analysis involves a three-step process.  First, Employee must establish a preliminary link between his disability and employment.  Once established, the presumption of aggravation, acceleration, or combination attaches.  When the presumption attaches, the burden of production shifts to Employer.  Second, Employer may rebut the presumption with substantial evidence that the disability is not work-related.  If Employer produces such evidence, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.


Even if Employee only suffered from a case of unstable angina pectoris in 1996, angina, by itself, can produce a disability.  In Jones v. Alaska Workmen's Compensation Board, 600 P.2d 738 (Alaska 1979), the evidence and testimony presented established the employee had an extensive and lengthy history of heart trouble.  Jones was advised of his condition in 1975 and declined surgery at that time.  He was instead put on a program of "medical management," with extensive medication and instruction to see his doctor once per month.  Jones seemed to have no heart problems between 1975 and the date of his injury, December 20, 1976.


The doctors agreed that Jones' forced climb caused his angina attack.  They also agreed the physical "exertion producing the angina did not increase or accelerate Jones' need for the bypass operation."
  One doctor testified, "In reality this case was no different than it was back in 1975.  The only difference is that during the intervening two years his condition naturally became worse as this is the natural history and the natural course of coronary artery atherosclerosis."


The Supreme Court held:


We cannot accept ALPAC's apparent position that angina, being only a symptom of the underlying atherosclerosis, can never by itself produce disability.  This position ignores the fact that Jones was able to work before the attack but not afterward.


We find the opinions of Dr. Kramer, Dr. Mayer, and Dr. Rosch, concerning the causation of the 1996 heart attack, raise the presumption of compensability.  We find the opinions of Dr. Samson and Dr. Breall, that the Employee's 1996 episode was not a heart attack or work-related, rebut the presumption.  Therefore, we must decide whether Employee proved his claim by a preponderance of the evidence.


We find Dr. Samson's testimony concerning the relation of stress to heart attacks to be very convincing.  While Dr. Samson said the emotional stress suffered by Employee, upon learning of the murder of a fellow officer, did not cause Employee's 1996 heart attack, he testified that acute emotional stress can cause angina and heart attacks generally.  Dr. Samson testified the loss of a loved one would be an example of an acute emotional stress.  Dr. Samson also testified there would need to be a close proximity in time, i.e., within 24 hours of the emotionally stressful event, to suggest a cause and effect relationship.  Dr. Samson further testified there were numerous studies that have been conducted which demonstrate the correlation, however, he believed no hard scientific evidence exists which proves a cause and effect relationship.  When medical evidence is inconclusive or doubtful, we must resolve the issue in favor of Employee.
  Despite his efforts to provide the best testimony possible for Employer, we find Dr. Samson's testimony helped Employee prove his claim.


We find Dr. Kramer's testimony particularly compelling, given his status as Employee's treating physician.  He met with Employee multiple times and was extremely familiar with his medical history and treatments.  In his affidavit, Dr. Kramer explained:


Mr. Palmer's myocardial infarction of April 7, 1990, and the bypass grafting procedure which necessarily followed that event, have aggravated, accelerated, and combined with his underlying atherosclerosis to produce his current occupational disability.  I would consider the date of Mr. Palmer's permanent disability to be October 27, 1996.


Dr. Rosch testified the emotional stress Employee experienced on October 26-27, 1996, precipitated the onset of his angina and resulting heart attack.  Dr. Rosch's opinion was based on multiple studies.  One study in particular concluded that a law enforcement occupation was an independent risk factor for atherosclerosis and male police officers evidence coronary disease 2.34 times more frequently than men in the general population. 


We find Employee suffered a heart attack after learning of a fellow officer's murder.  We find that the event i.e., receiving the news of a fellow officer's murder, is an acute emotional stress.  We find Employee's attack occurred within 24 hours of acute emotional stress.  We also find Employee's heart attack occurred within 30-45 minutes of a very emotionally-charged conversation concerning the officer's murder.


Based on all of the testimony and evidence presented, we find Employee proved, by a preponderance of the evidence, that his 1996 heart attack was caused by an acute emotional stress and the heart attack aggravated, accelerated, or combined with his underlying atherosclerosis and caused his disability.  We further find Employee's heart attack would not have happened but for the employment.  We find the employment was so important in bringing about the disability that a reasonable man would regard it as a cause of the heart attack and attach responsibility.  We also find the aggravation, acceleration, and combination with Employee's underlying atherosclerosis was a substantial factor contributing to Employee's ultimate disability.  We also find if Employee suffered from angina on October 27, 1996, and his claim is not otherwise barred, the disability resulting from the angina attack is compensable.

V. IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY FEES & COSTS?

AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


In order to recover attorney's fees in excess of the statutory minimum, 8 AAC 45.180(b) provides, in pertinent part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.


8 AAC 45.180(f) governs the award of legal costs and provides, in pertinent part, as follows:


The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.


We find that Employer controverted and resisted payment of all benefits.  We find that Employee prevailed on all issues Employee brought before the board, and is therefore entitled to an award of attorney's fees.  At our hearing Employee's counsel requested a few additional days to submit an amended affidavit of fees.  We granted counsel's request.  The amended affidavit was timely filed and itemizes Employee's legal costs as well.  We reviewed the affidavits and find Employee's attorney fees and related legal costs were reasonable and necessary.  We therefore award Employee the requested attorney fees and legal costs.


We also find no oral arguments were presented by the parties regarding benefits or interest.  We find it would be fundamentally unfair to rule on these issues without giving the parties adequate time to present the evidence and arguments.  Therefore, we retain jurisdiction as to these issues, and we exercise our authority under AS 23.30.135 as follows:  We direct the parties to attempt to resolve these issues and, if they are unable to do so, to return to us.  First, the party must request a prehearing conference to review the progress in attempting to resolve the issues.  Thereafter, when a party is ready to proceed to hearing after the prehearing conference, the party must file an Affidavit of Readiness for Hearing.


ORDER

1. Employee's claim is compensable and is not barred by AS 23.30.095(a) or AS 23.30.105(a).


2. Employer shall pay Employee's actual attorney's fees and legal costs.


3. We retain jurisdiction in accordance with this decision to determine Employee's benefits and interest.


Dated at Anchorage, Alaska this 14th day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Gwendolyn K. Feltis 


Gwendolyn Feltis,



Designated Chairman



 /s/ Florence Rooney 


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and a penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Geoffrey Palmer, employee/applicant; v. Municipality of Anchorage, employer; and Scott Wetzel Services, adjuster/defendants; Case No. 9007778 and 9626884; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of September, 1998.



Elena Cogdill, Clerk
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     � At the beginning of the hearing, parties agreed the only issue before the board was whether Employee's 1990 and 1996 injuries occurred in the course and scope of his employment with the Anchorage Police Department (APD).  However, we are also addressing the related issues of the applicability of the statute of limitations and pre-existing condition because the parties fully raised, briefed, and argued these issues in the course of the hearing.


     � The term "heart attack" will be used throughout our decision for simplicity's sake.  We acknowledge Employer consistently argued Employee suffered from unstable angina pectoris on October 27, 1996.


     �  Prior to working for the APD, Employee served in the United States Air Force, as a Combat Instructor in Vietnam, from 1965-1968.  Thereafter, he worked as a police officer with the Arizona Police Department, until 1984, in the detective, narcotic, and bomb disposal divisions.


     � Mr. Tesche represented Employee at the PFRB hearing.  Also, Mr. Tesche was staff counsel for the PFRB for 10 years before going into private practice in municipal and workers' compensation law in 1985.  
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     � Id. at 21.


     � Id. at 46.


     � Id. at 29, 31, 57.


     � See also Dr. Kramer's letter of February 3, 1997, where he stated Employee's medical condition in February 1997 "stem[med] in part from his previous bypass grafting procedure performed in 1990 which was performed because of unstable angina following a myocardial infarction that he incurred while on duty."


     � Id. at 31.


     � Id.


     � Id. at 40.


     � Dr. Kramer Dep. at 12-13.


     � Id. at 42.


     � Id.  Dr. Kramer explained that intima is the lining of a blood vessel that contacts the blood and prevents the formation of blood clots.  When the plaque ruptures, the intima is disrupted and stimulates blood clot formation.
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     � Dr. Rosch also testified he was not board certified in cardiology and he did not do his residency in cardiology.
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     � Employee also explained he had great difficulty dealing with his feeling of guilt because of a prior situation in 1986.  On July 16, 1986, Employee and other officers were dispatched on a call regarding a stolen and wrecked patrol car.  According to information Employee heard on the police radios, he adjusted his course to intercept the suspect.  Employee did not see the suspect.  Moments later, his close friend and co-worker passed through the same area and was shot and killed by the suspect.
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