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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL GRUNWALD,
)



)


Employee,
)
FINAL


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9629190



)

PROVIDENCE ALASKA,
)
AWCB Decision No. 98-0238



)


Employer,
)
Filed in Anchorage, Alaska


  Defendant.
)
September 16, 1998

                                                             )


On August 26, 1998, we heard Employer's August 6, 1998 Petition for review of the Reemployment Benefits Administrator Designee's (RBA Designee) July 24, 1998 determination of Employee's eligibility for reemployment benefits in Anchorage, Alaska.  Attorney Chancy Croft represents Employee.  Attorney Constance Livsey represents Employer.  We heard this matter as a two-member panel as is permitted under AS 23.30.005(f).  We closed the record at the end of the hearing.  


ISSUE

Did the RBA Designee abuse her discretion by:

(1) relying on a flawed reemployment specialist report in rendering her decision; and/or


(2) failing to request a Second Independent Medical Evaluation (SIME) to resolve a dispute between Employee's treating physician and Employer's medical evaluator regarding Employee's physical abilities to return to his job at time of injury?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On November 19, 1996, Employee, a cardiovascular technician, injured his low back and experienced right leg pain while pushing a patient on a gurney.  (February 5, 1997 Report of Injury).  Employee underwent disectomy surgery at L5-6 for disc herniation secondary to the injury.  (March 7, 1998 report by Brian Laycoe, M.D., Employer's medical evaluator (EME)).


In his January 15, 1998 report, Employee's treating physician, Davis Peterson, M.D., states:


Given the patient's current symptomatology, if he fails to improve then I think he will need to be considered for work in a light to medium range to avoid re-exacerbation of his leg pain.  His previous work involving bending, stooping, and lifting, was medium to heavy, which I do not think he is fit for at the present time.


On March 7, 1998, Dr. Laycoe examined Employee.  In his report of the same date, Dr. Laycoe states that Employee has reached medical stability, has a 5 percent whole person impairment, and "could work in the cath lab at the present time [as well as] carry out work in a computer occupation.  Dr. Peterson's April 1, 1998 report states Employee "more clearly fits into a DRE-III category with 10 percent whole body impairment [and] I think this is a more fair representation of his current deficit, particularly given the fact that it has precluded him from continuing his previous line of work."


In his April 14, 1998 letter to Employee, RBA Saltzman determined Employee's request for an eligibility evaluation was timely made.  On May 15, 1994, RBA Designee (Deborah) Torgerson assigned rehabilitation specialist Marjorie Linder to complete the evaluation.


In her July 7, 1998 Reemployment Eligibility Evaluation report, Linder recommended Employee be found eligible for reemployment benefits.  On July 24, 1998, RBA Designee (Mickey) Andrew determined Employee was eligible based on Linder's report that "Dr. Peterson has indicated that your predicted permanent physical capacities are less than those required of your job at time of injury and jobs that you have held or received training for in the 10 years prior to your injury . . . ."


The parties filed a joint request for an SIME on July 30, 1998.  The parties requested the SIME to assist us in determining Employee's degree of impairment and his functional capacities.  Employer petitioned for review of the eligibility determination on August 6, 1998.


There are two bases on which Employer claims the RBA Designee erred.  First, Employer asserts the RBA should not have made a determination of eligibility until the SIME results are available to assist us in resolving the dispute about Employee's physical capacities.  Employer relies on Lindsley v. Ladle Transit,AWCB Decision 96-0389 (September 19, 1996) in support of its contention all reemployment benefits are suspended pending the SIME results.


Additionally, Employer argues the report prepared by Linder, and relied on by the RBA Designee, is flawed in several respects.  Employer asserts Linder impermissibly combined two job descriptions from the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT), one of which was not included in the 1981 edition.  Linder combined the description for "Cardiopulmonary Technologist" 078.362-030 which is light duty with the description for "Radiographer; X-Ray Technologist" 078.362-026 which is medium duty.

Employer argues use of the job description for "Cardiopulmonary Technologist" 078.362-030 was inappropriate because it does not exist in the 1981 edition of SCODDOT.  It does however exist in the 1993 edition.


Linder's also failed to include, for the RBA Designee's review, a copy of Employee's Job Analysis, SCODDOT 078.362-018, previously selected by reemployment specialist Elisa Conley, which both Employee and Employer allegedly signed as an accurate description of Employee's job at time of injury.  Finally, Employer asserts Linder's report is incomplete because it fails to consider Employee's two year program certificate in cardiopulmonary technology or the two years of prior experience in  cytotechnology Employee's job application lists.


Employee asserts the RBA Designee's determination should not be overturned.  Based on Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the RBA has the discretion to rely on "a" physician's predication regardless of other physician opinions to the contrary.  Second, Employee argues that Employer is only now coming forward to present "evidence" (in the form of representations by Employer's attorney) it should have made available to the RBA Designee to rely on when making her determination.


Employer argues that until the flaws in Linder's report were known, Employer had no reason to complain.  Regardless, Employer asserts, Linder had the obligation to obtain information from the Employer as well as the Employee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) states, in pertinent part:


Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue before us is whether the RBA Designee abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara, the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  Id. at 73.


AS 23.30.041(e)(2) specifically states that, to be eligible for reemployment benefits, "a physician must predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job . . . that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury. . . . "


The court considered this section in Yahara and stated:


Under the express language of AS 23.30.041(e), medical evidence of eligibility must satisfy three requirements.  First, the evidence must take the form of a prediction.  Second, the person making the prediction must be a physician.  Third, the prediction must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities.

The need for a physician's prediction was reaffirmed in Moesh v. Anchorage Sand & Gravel, 877 P.2d 763, 764 (Alaska 1994).  In Yahara, the court indicated that a physical capacities evaluation (PCE) is not necessary in order for a physician to predict an injured worker's physical capacities.  Additionally, the Yahara  court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.


In Coffey v. Polar Builders, AWCB Decision No. 96-0137 (April 9, 1996), the Board refused to order an SIME for the purpose of determining the employee's functional capacities before an evaluation for reemployment benefits was conducted.  Considering the quick, efficient remedy that is intended at a reasonable cost to employers, the Board in Coffey affirmed the RBA Designee's decision to proceed to a determination without first ordering an SIME.


In contrast to Coffey, the Board in Lindsley remanded to the RBA for reconsideration pending an SIME on essentially the same facts.  We disagree with the Lindsley decision.  The basis for the Lindsley decision was Gates v. State of Alaska, AWCB Decision No. 90-0232 (September 21, 1990) which also remanded the claim to the RBA for reconsideration following an SIME.  We find, however, that the Gates decision was based on a different version of AS 23.30.095(k) than existed at the time of Lindsley, Coffey or this claim.  Under the version of Section 95 in effect for Gates, the Board had no discretion to order an SIME if there was a dispute between the EME and attending doctors about an employee's physical capacities.
  Therefore, the RBA had no discretion to render determinations of eligibility, in the absence of an SIME, if there was a medical dispute regarding the employee's physical abilities.  For this reason, we follow the precedent set in Coffey rather than Gates and find the RBA Designee did not abuse her discretion by moving forward with an eligibility determination before the parties' requested SIME.


We now consider the second basis on which Employer petitions for review.  In Gonzales v. Ketchikan Pulp Co., AWCB Decision 98-0228 (September 3, 1998), the RBA found the employee's job at the time of injury was a "combination job", requiring the skills, abilities, physical demands, environmental conditions, and specific vocational preparation levels of three job descriptions from the DOT and SCODDOT.  Ketchikan Pulp argued the RBA abused his discretion by misapplying the law as established in Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996) and  Morgan v. Lucky Strike Bingo, 938 P.2d 1050 (Alaska 1997).  Employer argued that both decisions implied that only one SCODDOT job description could be applied to any actual work position.


Ketchikan Pulp argued the RBA abused his discretion in two ways when he applied more than one SCODDOT description to the employee's work at the time of injury: (1) There was no factual basis to apply more than one description; and (2) the law does not permit the application of more than one description.  Employer herein makes a similar argument by implying the "best fit" description (DOT 078.362-018) selected by reemployment specialist Conley, and mutually agreed upon by the parties, should have been used by Linder or a least reviewed by the RBA designee rather than the "combination job" compiled by Linder.


In Gonzales, the RBA decided to apply more than one SCODDOT description to the employee's job based on the specific skills and capacities of the employee's job description.  The Board in Gonzales determined that while "the wording of AS 23.30.041(e) specifically requires the application of SCODDOT, . . . it is silent on the question of whether a single description must be applied to every job, regardless of the job's nature."  Additionally, the Board in Gonzales reviewed our procedural regulation, 8 AAC 45.525(a)(2), and determined it too supports the RBA Designee's practice to use more than one SCODDOT description.  This regulation became effective July 2, 1998.  8 AAC 45.525(a) provides, in part:


(a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall. . . 


(2) review the following volume and, from the volume, choose the most appropriate title or titles based on the description of the employee's job. . . .

(Emphasis Added).


The Gonzales Board concluded the RBA's practice of combining several job descriptions to obtain the most accurate description of an employee's work did not violate AS 23.30.041(e) and actually promoted the legislative purposes of predictability, objectivity, cost reduction.  Based on Gonzales, we too find no abuse of discretion by the RBA Designee in her determination of Employee's eligibility based on the "combination job" descriptions submitted by Linder.


More problematic, however, is that the "combination job" identified by Linder was composed, in part, of a description which was not in the 1981 version of SCODDOT.  In the past, we have expressed our frustration at having to apply the outdated information often contained in the 1981 edition of SCODDOT.  Grange v. Hotel Captain Cook, AWCB Decision No. 97-0097 (April 23, 1997) and White v., Anchorage School District, AWCB Decision No. 98-0005 (January 14, 1998).  Nevertheless, we have consistently held that until the legislature amended AS 23.30.041, we were required to apply it.


In McCain v. Kiewit Pacific Co., AWCB Decision No. 97-0206 (October 10, 1997), Wright v. Peninsula Correctional Health Care, AWCB Decision No. 95-0139 (May 26, 1996) and McVeigh v. Alaska Distributors Inc., AWCB Decision No. 98-004 (January 14, 1998) we addressed which edition of the SCODDOT the RBA must use.  The only edition of the DOT published when subsection 041(e)(2) was enacted (July 1, 1988), was the 1977 edition.  The 1981 edition of the SCODDOT was published pursuant to the 1977 version of the DOT.  The 1991 edition of the DOT is titled Dictionary of Occupational Titles Revised, 4th Edition and has frequency standards.  We concluded the RBA must apply the 1981 edition of SCODDOT when making his determinations of eligibility and that decisions based on the incorrect version of SCODDOT are an abuse of discretion.  Accordingly, we find the RBA Designee should have enforced this mandate with Linder.


In the above cited decisions we consistently remanded the claims with instructions to obtain a physician prediction using the 1981 edition of SCODDOT.  In this case, however, we decline to remand  for the following reason.


We find, and Employer admits, Dr. Peterson's prediction Employee could not return to his time of injury job was made in relation to the job description for "Radiographer; X-Ray Technologist" 078.362-026, which is medium duty.  Dr. Peterson did not disapprove the duties required for "Cardiopulmonary Technologist" 078.362-030 which is light duty.  Because only the "Cardiopulmonary Technologist" job description was incorrect we find the basis for Dr. Peterson's prediction remains valid wit regard to the remaining duties.  Therefore, we also find the RBA Designee's decision to rely on Dr. Peterson's prediction is valid.  We also find that to remand this issue to the RBA Designee for consideration of the proper SCODDOT job description for one aspect of Employee's job would not be an effective use of our administrative resources, when the correct SCODDOT description has already been medically disapproved.  Accordingly, we do not remand this issue to the RBA Designee but find her determination of eligibility remains valid with respect to this issue.


Next, we consider Employer's argument Linder's report is flawed for her failure to include the job description for Electrocardiograph Technician SCODDOT 078.362-018 selected by Elisa Conley.  We also address Employer's argument that Employee was never a Radiographer; X-ray Technician and therefore such description should not have ever been used even if the "combination job" method is acceptable.  We find that Conley used the "best fit" approach to determine which SCODDOT description applied to Employee's job.  Linder used the "combination job" approach.  For the reasons explained above, the "combination job" methodology is acceptable.


Although two professional reemployment specialists may differ in their methods for evaluating a particular job, we find no reason for remanding this matter to the RBA Designee for further findings.  If there was a dispute about which job description most accurately reflected Employee's work, Employer had the obligation to file its job description with the RBA Designee for a determination before rendering her decision about Employee's eligibility for reemployment benefits.


We agree with Employer that Linder had the obligation to prepare a thorough report.  Based on the alleged flaws in Linder's report raised by Employer at hearing, Linder's efforts may not have been exemplary.  However, we concur with Employee that argument by Employer's attorney is not evidence.
  Consequently, we find, in the absence of evidence to the contrary, that there is substantial evidence to support the RBA Designee's determination.


Lastly, we consider Employer's argument Linder's report failed to include Employee's two years of prior experience in cytotechnology (relating to cells) and the two year program certificate Employee acquired in cardiovascular technology just before he was hired by Employer.  Reviewing Linder's report, at page 1, we find she provided the following information to the RBA Designee:


(9/93 - 1/98)  Combination of training and/or job at Grossmont College in San Diego and Providence Hospital.  Described by combination of DOT 078.362-030 . . . and 078.362-026 . . . .


(6/94 - 8/96 -- Part-time)  Flow-cell Diagnostics.  Described by combination of DOT 826.281-010 . . .and 381.687-022.


We find the provision of such information in Linder's report is sufficient to have apprised RBA Designee of Employee's training at Grossmont College, even though the specific certification was not identified, and of Employee's work history in cell technology.  Accordingly, we find there is substantial evidence to support the RBA Designee's determination of eligibility and conclude she did not abuse her discretion.


Finally, we consider Employee's request for an award of actual attorney fees and legal costs.  AS 23.30.145 provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


Employee's attorney filed affidavits itemizing the hours he expended, the extent and character of the work he performed, and his hourly billing rate.  (August 26, 1998 Supplemental Affidavit of Fees and August 20, 1998 Affidavit of Fees).  Based on such affidavits, Employee asks that he be awarded actual attorney fees and legal costs in the amount of $5242.65.


Employee requests an additional award for Attorney Croft's time spent at the August 26, 1998 hearing, one-half of an hour, at his usual rate, $200.00 per hour.


We find Employee's claim for reemployment benefits was controverted based on Employer's July 2, 1998 Controversion, its Petition for review of the RBA Designee's determination, and its actions.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find Employee prevailed.  Based on these findings, we conclude Employee's attorney successfully prosecuted Employee's claim for benefits.  Accordingly, we will consider awarding Employee attorney fees under AS 23.30.145(b).


Subsection 145(b) requires that the attorney's fee award be reasonable.  Our implementing regulation, 8 AAC 45.180(d), requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find Croft represented Employee's interest  successfully in this claim.  We find that the legal issues in this claim were not particularly complicated.  Based on our review of Croft's affidavit we find the time spent and the services provided were reasonable in light of the issues presented.  We find, as we have found in the past, Croft's hourly rate, $200.00, is reasonable in light of his extensive experience and the contingent nature of his representation.


Employee also seeks an award of costs.  Employee detailed 10.60 hours of paralegal costs at $80.00 per hour.  In addition, Employee requests reimbursement of charges for faxes, postage, messenger services and copies in a total amount of $54.65.  We find all these costs necessary and reasonable, and therefore allowable under 8 AAC 45.180(f).


Accordingly, under subsection 145(b) and 8 AAC 45.180, we award Employee actual attorneys fees and costs of $5,242.65 for time spent prior to the hearing and $100 for attorney time spent at hearing, for a total of $5,342.65 in attorney fees and legal costs.


ORDER

1.  The Reemployment Benefits Administrator Designee's August 6, 1998 determination of Employee's eligibility for reemployment benefits is affirmed.


2.  Employer shall pay Employee attorney fees and legal costs in the amount $5,342.65.


Dated at Anchorage, Alaska this 16th day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda Reinhold 


Rhonda Reinhold,



Designated Chairman



 /s/ Valerie K. Baffone 


Valerie Baffone, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.



CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Michael Grunwald, employee/applicant; v. Providence Alaska Med. Ctr., employer; and (Self-Insured), insurer/defendants; Case No.9629190; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of September, 1998.



Brady D. Jackson, III, Clerk
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     �The Board recently published Bulletin 98-02 which states:


	Effective August 30, 1998 the Alaska State Legislature amended AS 23.30.041 and thereby adopted the 1993 edition of SCODDOT as the basis for having a physician predict the employee will have permanent physical capacities that are less than the physical demands of the employee's job under AS 23.30.041(e).  All physician predictions done on and after August 30, 1998 should be based on the 1993 edition of SCODDOT. 


	


	


     �Effective September 4, 1995, subsection (k) to AS 23.30.095 was amended from "the board shall"  to "the board may" require  an SIME be ordered when there is a medical dispute.    


     �Effective August 30, 1998, the Alaska State Legislature amended AS 23.30.041 by adopting the 1993 edition of SCODDOT as the basis for having a physician predict the employee will have permanent physical capacities that are less than the demands of the employee's job.  Accordingly, in our Worker's Compensation Board Bulletin 98-02 (July 27, 1998), we stated that "physician predictions done on and after August 30, 1998 should be based on the 1993 edition."


     �Once Employer received Linder's report, Employer had the onus to:  1) raise the deficiencies, it only now claims were manifestly prejudicial; and/or file any evidence on which it wanted the RBA Designee to rely before she rendered her decision.  8 AAC 45.070(b)(1)(A).  







