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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CAMERON R. MORTENSEN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9707351


v.
)



)
AWCB Decision No. 98-0240

TAG/AHTNA,
)



)
Filed in Fairbanks, Alaska


Employer,
)
September 17, 1998



)


and
)



)

ALASKA NATIONAL,
)



)


Insurer,
)


  Defendants.
)

                                                              )


We heard the employee's appeal of the Reemployment Benefits Administrator (RBA) decision denying eligibility for reemployment benefits in Fairbanks, Alaska on August 20, 1998.  The employee represented himself.  Attorney Michael McConahy represented the employer and insurer.  We closed the record at the conclusion of the hearing.


ISSUE

Did the RBA abuse his discretion in determining the employee not eligible for reemployment benefits under AS 23.30.041(e)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee was injured while moving furniture for the employer on April 23, l997. Specifically, he experienced sharp pain in his back that radiated down his right leg into his lateral calf and foot.  Subsequently, on October 21, l997, he underwent a microdiscectomy at L5‑S1 for a very large herniated nucleus pulposus on the right side, performed by Davis Peterson, M.D.


Following the surgery, effective January 15, 1998, Dr. Peterson concluded the employee's condition was medically stable. On May 5, l998, Dr. Peterson released him to restricted and unrestricted work in jobs he held at the time of injury and in the previous ten years.


Rehabilitation Specialist Dan LaBrosse  provided Dr. Peterson the job descriptions with necessary physical capacities and working conditions for each of these jobs from the United States Department of Labor's (DOT) "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT). The employee's jobs, held at the time of injury and during the previous ten years, included the following: combination of HOUSEKEEPER DOT No. 321.137‑010, and CLEANER, HOSPITAL, DOT 323.687‑010; and HOUSECLEANER, FLOOR, DOT No. 323.687‑018; and PHARMACY STOCK CLERK, DOT No. 299.367‑014. Based on Dr. Peterson's unrestricted release to work in the Pharmacy Stock Clerk job, LaBrosse recommended the employee be found ineligible for reemployment benefits.


At the hearing, the employee testified he would not be able to work in these jobs. The employer pointed out the employee's treating physician approved his unrestricted return to the Pharmacy Stock Clerk position worked during the last ten years.  Consequently, it argued, under AS 23.30.041(e)(2) the employee is not eligible for reemployment benefits, and the RBA decision should be affirmed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

II. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

AS 23.30.041 provides, in part:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .


The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).  We find the employee's testimony concerning his injury and disability provides substantial evidence that he is entitled to reemployment benefits.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.


We find, however, Dr. Peterson's approval of his return to work is substantial evidence rebutting the presumption.  Therefore, we find the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.


We find the evidence is clear that the employee's treating physician released him to jobs in the work history the employee provided to the rehabilitation specialist.  Although the employee may feel the SCODDOT physical capacity standards do not match the rigor actually required to perform his previous jobs, the law explicitly requires us to use the SCODDOT descriptions.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996).


By the preponderance of the available evidence, we find the treating physician's unrestricted approval to return to work in a position the employee worked during the preceding ten years, renders the employee ineligible under the criteria of AS 23.30.041(e).  We conclude there is no abuse of discretion in this eligibility decision, and no basis on which to overturn the RBA's denial of reemployment benefits.


ORDER

The employee's appeal is denied and dismissed.  The Reemployment Benefits Administrator's decision finding the employee not eligible for reemployment benefits is affirmed under AS 23.30.041(e).


Dated at Fairbanks, Alaska this 17th day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Cameron R. Mortensen, employee/applicant; v. TAG/AHTNA, employer; and Alaska National  Insurance Co., insurer/defendants; Case No. 9707351; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 17th day of September, 1998.



Lora J. Eddy, Clerk
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