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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HOWARD LEEN,
)



)


Employee,
)
FINAL


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9401485



)

R.J. REYNOLDS, INC.,
)
AWCB Decision No. 98-0243



)


Employer,
)
Filed in Anchorage, Alaska


  Defendant.
)
September 23, 1998

                                                             )


On August 26, 1998, we heard Employee's claim for continuing medical benefits in Anchorage, Alaska.  Employee was present at the hearing and represented by Attorney Joseph Kalamarides.  Attorney Tasha Porcello represented Employer.  We closed the record at the conclusion of the hearing.


ISSUES

(1.) Is Employee entitled to continued medical benefits under AS 23.30.095(a)?


(2.) Is Employee entitled to an award of attorney fees and legal costs under AS 23.30.145?


MEDICAL HISTORY AND TREATMENT

The parties do not dispute Employee's history of work-related injuries or medical treatment.  Employee first injured his back in October 1984 when he fell from a ladder while installing a bay window for his employer.  On November 21, 1984, Lawrence Dempsey, M.D., performed a hemilaminectomy and discectomy at L5-S1.  In April 1985, due to decreased sensation in Employee's right foot, Edward M. Voke, M.D., and Dr. Dempsey performed a second decompression laminectomy at L4-5 - S1, and an L5-S1 Watkins transverse process fusion.  See Dr. Voke's Medical Report at 2 (February 7, 1989).  Dr. Voke became Employee's treating physician after the 1985 surgery. 

Employee remained off work for two years following the 1984 injury.  In August 1988, Employee worked as a detailer for Alaska Sales and Service.  On August 11, 1988, Employee injured his back for the second time when an automobile display stand collapsed on him.  Employee saw Dr. Voke, who treated Employee with physical therapy and medication.  On April 26, 1989, Dr. Voke released Employee to modified work.  On June 29, 1989, Dr. Voke assigned a permanent partial impairment (PPI) rating of 25 percent to Employee with regard to the 1984 injury, and a 3 percent PPI rating for the 1988 injury.  See Dr. Voke Dep. at 9-10 (August 25, 1998).


On November 21, 1991, while working for Jan's Distributing and JB Bush, Employee injured his back for the third time when his vehicle was rear-ended.  Employee again consulted Dr. Voke, who treated him with physical therapy and medication.  On December 17, 1992, Dr. Voke released Employee to work with a lifting restriction of 50 pounds.  Id. at 12.  Dr. Voke did not treat Employee again until March 1, 1994.  Id.


On February 28, 1994, Employee was working as a warehouseman for Employer.  Employee injured his back for the fourth time while erecting a cigarette display rack at the Carr's grocery store in Eagle River.  Employee testified he heard a "pop" and experienced pain in his back when he lifted the rack.  Employee testified he could not stand straight the next morning and went to Dr. Voke.


In September 1994, Dr. Voke referred Employee to J. Michael James, M.D.  On September 19, 1994, Dr. James recommended facet blocks at L4-5, which were performed on September 21, 1994.  Dr. James also referred Employee to the "BEAR" physical therapy program for six weeks.  Employee began the program on October 12, 1994.  Employee testified he entered the program in hopes he would improve his ability to return to work and maintain steady employment.  Employee successfully completed the program.  On November 30, 1994, despite Employee's completion of the BEAR program, Dr. James assigned a 4.8 percent PPI rating to Employee with a functional capacity of 50 pounds.  Employee's continued treatment consists of semi-annual office visits with Dr. James and refills, as needed, of his prescription for Vicodin.


SUMMARY OF EVIDENCE AND ARGUMENTS

Employer accepted Employee's claim and paid compensation and medical benefits.  Employer paid temporary total disability benefits from March 1, 1994 through December 5, 1994.  On December 14, 1994, based on the 4.8 percent PPI rating assigned by Dr. James, Employer paid Employee $6,480.00 in PPI benefits.  See Compensation Report (December 14, 1994).


On April 16, 1996, Employer filed a Controversion Notice and denied medical expenses incurred after April 8, 1996.  Employer alleged the two-year statute of limitations under AS 23.30.095(a) had expired.  By letter dated May 31, 1996, Employer withdrew its April 16, 1996, controversion and requested Employee resubmit any outstanding bills.


On July 12, 1996, Stephen Marble, M.D., performed an independent medical examination (IME) on behalf of Employer.  After conducting the IME, Dr. Marble stated:


No further medical treatment is necessary in relationship to that specific industrial incident/injuries of February 1994.  This patient reached maximum medical improvement by December 1994, at which point he was capable of performing medium category work as per the Functional Capacity Evaluation.


. . . .


This gentleman's chronic low back pain was aggravated by the lumbosacral strain and sacroiliac dysfunction.  He did not sustain a new permanent injury, and the patient does not qualify for a new impairment rating for this February 1994 industrial incident.


. . . .


This patient's need for any ongoing medical care and pharmacotherapy would be related to pre-existed [sic] conditions and is not related to the February 1994 incident.

See Dr. Marble Medical Report at 9-10 (July 12, 1996).


On August 30, 1996, Employer filed a second Controversion Notice denying all benefits.  Based on Dr. Marble's opinion, Employer alleged Employee did not suffer a new permanent injury and any continuing medical treatment or pharmacotherapy was related to Employee's pre-existing conditions.


At the hearing, Employer noted Employee was released to light duty work in October 1992, but after completion of the BEAR program was released to medium duty work in November 1994.  It argued the February 28, 1994 injury did not cause a need for continuing medical treatment and pharmacotherapy beyond that which was required in 1992.  Employer also argued we should give great weight to Douglas Smith, M.D.'s October 1992 opinion.  Employer argued the opinion was relevant because: (1) he is a Board-preferred second independent medical examiner; and (2) he described Employee's back condition prior to the February 28, 1994 injury, which was relevant in determining Employee's baseline.


Employer also argued Employee's civil action against the driver of the November 1991 accident was pertinent to determine Employee's prior condition and need for continuing medical treatment.  Based on Employee's statements in his civil complaint and discovery responses, Employer argued: (1) Employee stated he would need medical treatment for the "foreseeable future"; and (2) Employee's treatment would consist of semi-annual visits to his doctor and a continuing prescription of Tylenol #3 with codeine.  Employer argued it was not responsible for Employee's continuing treatment, because it was the same as his pre-injury treatment based on his own civil pleadings.  Employer also argued Employee knew, after his surgeries and prior to the current injury, that he would have problems with his back the rest of his life.


Employer argued Dr. James did not see Employee before the current injury and did not review Employee's prior medical records.  Based on these facts, Employer argued Dr. James did not have the background or knowledge to render an opinion that the February 1994 injury was a new injury which precipitated Employee's need for continuing medical treatment.


Employer argued Dr. Voke did not see Employee after December 1994 and therefore could not render an opinion regarding Employee's current condition.  Employer also argued Dr. Voke initially reported Employee's pain was in the same location as his prior injuries and the current injury was an aggravation of a pre-existing condition.


Employee argued the February 28, 1994, injury was a new injury which required continuing medical treatment, generated a PPI rating, and made his physical condition worse.  Employee argued the current injury caused pain in a different location of his back (i.e., previous pain was located in his lower back near the buttocks, while the present pain is located higher and to the right).  Employee further argued that his continued treatment with Dr. James has allowed him to maintain steady employment for nearly three years.


Employee argued Drs. Voke and James, as former and current treating physicians respectively, were most qualified to diagnose the nature of his current injury and the necessity for continued treatment.  Employee argued Dr. Voke treated him for a combined eight years and through all four industrial injuries.  Also, by stipulation of the parties and submission of medical records, Employee introduced the following evidence.  Dr. James treated Employee from September 19, 1994 to the present.  After the current injury, Dr. James found a new facet syndrome problem in the L4 area.  In December 1994, Dr. James assigned a 4.8 percent PPI rating to Employee, based on the current injury, despite Employee's improvement at the completion of the BEAR program.  Finally, Dr. James stated Employee's continued treatment, is reasonable and necessary in light of Employee's most recent injury.  See Dr. James letter (April 23, 1997).


Employee acknowledged Dr. Voke initially diagnosed his injury as an aggravation of a pre-existing condition.  However, he argued it was not unusual for a treating physician to change his initial diagnosis upon further review and consideration of a patient's condition and symptoms.  Employee also argued Dr. Voke, through his deposition the day before the hearing, testified it continued to be his opinion, as it was in his April 21, 1994 letter, that Employee suffered a new injury on February 28, 1994.  Id. at 15.


Employee also argued we should not consider, or we should give little weight to, Dr. Smith's October 1992 report.  Employee argued Dr. Smith's opinion has no bearing on his current injury because he did not meet with Employee or review any medical records since 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE ENTITLED TO CONTINUING MEDICAL TREATMENT UNDER AS 23.30.095(a)?

AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury . . . .  if continued treatment or care or both beyond the two-year period is indicated, the injured worker has the right to review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery or to prevent disability.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN-83-551 at 9 (Alaska Super. Ct. February 22, 1984).  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).  See Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN-81-5623 (Alaska Superior Court June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska-Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska S. Ct. June 1, 1983).  Palliative care is compensable under AS 23.30.095(a).  See J.L. Hodges v. Alaska Constructors, Inc., Op. No. 4971 (Alaska S. Ct. April 17, 1998); Carter, 818 P.2d at 666.


The statutory presumption of compensability at AS 23.30.120(a) applies to claims for continuing medical benefits.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991);  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  The statute provides in pertinent part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Applying the presumption of compensability is a three-step process.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).


To raise the presumption Employee need only adduce some minimal relevant evidence
 establishing a "preliminary link" between the injury claimed and the continuing entitlement to a benefit.  Carter, 818 P.2d at 665.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  In this case, Employee, Dr. Voke, and Dr. James, all testified Employee's need for continued treatment is a direct result of the February 28, 1994 injury.  We find this is sufficient evidence to establish the preliminary link.  We therefore presume Employee's continued medical treatment is compensable and the burden of producing contrary evidence shifts to Employer.


To rebut the presumption, Employer must produce "substantial evidence"  that "either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability."  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992)(quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991)).  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Evidence presented by Employer that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.  See Childs v. Copper Valley Electric Ass'n., 860 P.2d 1184, 1189 (Alaska 1993).


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.  See Wolfer, 693 P.2d at 869.  We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury entitles him to continued medical benefits.  See Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1055 (Alaska 1994); Wolfer, 693 P.2d at 869.  Dr. Marble testified Employee recovered from the February 28, 1994 injury no later than December 1994, at which time Employee was determined to be medically stable.  Dr. Marble further testified Employee's need, if any, for continuing medical treatment was related to his pre-existing conditions and not to the February injury.  We find this evidence is substantial rebuttal evidence, such that the presumption of compensability drops out and Employee must prove his claim by a preponderance of the evidence.


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick, 617 P.2d at 758; Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-7 (Alaska 1970).


It is undisputed Employee was injured in the course and scope of his employment with Employer.  It is further undisputed Employer paid compensation and medical benefits, in excess of two years, for Employee's injury.  The issue is whether Employee's continuing medical treatment is the result of his February 28, 1994 injury or his pre-existing back conditions.


The first day Dr. Voke saw Employee for his current injury, he diagnosed Employee's injury as an aggravation of his pre-existing back condition.  Upon further examination and consideration, Dr. Voke diagnosed the injury as a new injury.  We find Dr. Voke's testimony compelling.  Dr. Voke treated Employee over an eight year period.  Most importantly, Dr. Voke treated Employee through each of his four industrial injuries.  Dr. Voke best knew Employee's original back condition at the time of his first injury, as well as the effect the subsequent injuries had on Employee's back condition.  Additionally, Employee, Dr. Voke, and Dr. James, testified to the efficacy of continued treatment of Employee's symptoms.  Dr. Marble also testified Dr. James' treatment of Employee's symptoms was reasonable.  Employee further testified the continued medical treatment has allowed him to remain employed for nearly three years since his most recent injury.


 We find Dr. Smith's report only addressed Employee's condition prior to 1992, and we give little weight to its content.  We likewise give little weight to Dr. Marble's testimony as compared to the testimony of Employee's two treating physicians.  We find Employee proved by a preponderance of the evidence his February 28, 1994 injury is compensable, and his ongoing treatment is a result of that injury.  We further find Employee's ongoing treatment with Dr. James is necessary to prevent deterioration of Employee's condition and to allow his continuing employment.  We conclude, under AS 23.30.095(a), Employee is entitled to continued medical benefits.

II. IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY FEES & COSTS?

AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


In order to recover attorney's fees in excess of the statutory minimum, 8 AAC 45.180(b) provides, in pertinent part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.


8 AAC 45.180(f) governs the award of legal costs and provides, in pertinent part, as follows:


The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.


We find Employer controverted and resisted payment of Employee's continued medical treatment benefits.  We find Employee prevailed on the issue he brought before the board, and is therefore entitled to an award of attorney's fees.  The attorney's affidavit was timely filed, and itemizes legal costs.  We reviewed the affidavit and find Employee's attorney fees and related legal costs comport with the nature, length, and complexity of the services performed.  We further find the fees and legal costs were reasonable and necessary.  We conclude, under AS 23.30.145, Employee is entitled to the requested attorney fees and legal costs.


ORDER

(1.) Employer shall pay Employee for his continued medical treatment.


(2.) Employer shall pay Employee's actual attorney fees and legal costs.


Dated at Anchorage, Alaska this 23rd day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Gwendolyn Feltis 


Gwendolyn Feltis,



Designated Chairman



 /s/ Valerie K. Baffone 


Valerie Baffone, Member



 /s/ Marc D. Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of HOWARD LEEN, employee applicant; v. R.J. REYNOLDS, INC., employer; and ARCTIC ADJUSTERS, adjuster/defendants; Case No. 9401485; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of September, 1998.



Debra Randall, Clerk
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     �Cheeks v. Wismer & Becker /G.S. Atkison, J.V., 742 P.2d 239, 244 (Alaska 1987).







