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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JERRY FLOCK,
)



)


Employee,
)
FINAL


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9713636



)

GENERAL ROOFING SYSTEMS,
)
AWCB Decision No. 98-0245

(Uninsured)

)



)
Filed in Anchorage, Alaska


Employer,
)
September 29, 1998


  Defendant.
)

                                                             )


We orally approved the parties' Compromise and Release (C&R) agreement at a hearing in Anchorage, Alaska, on August 26, 1998.  Employee was present at the hearing and not represented by counsel.
  Attorney William Whitaker represented Employer.  We proceeded as a two-member quorum of the original Board panel, as authorized under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.  This final Decision & Order (D&O) memorializes our approval of the C&R, and explains
 the complexities of setting aside a C&R.


SUMMARY OF EVIDENCE

The parties do not dispute Employee was injured while working for Employer on May 27, 1997, when he fell approximately 12-15 feet to the ground through a rotted section of roofing.  Employer was uninsured at the time of Employee's accident.  Employer paid Employee TTD benefits from May 27, 1997 through July 28, 1997.  (May 2, 1998 Compensation Report).  Employer also agreed to pay Employee's medical bills associated with his injuries.

On July 29, 1997, Bret Mason, D.O., released Employee to return to work for Employer.  Dr. Mason imposed the following restrictions on Employee:  (1) no excessive bending or twisting;  and (2) only to bear weight as tolerated by pain and swelling.  (July 29, 1997 Mason Report).  Employee returned to work on July 30, 1997.  Employee testified he worked approximately two weeks between July 30, 1997 and October 29, 1997, due to Employer's lack of projects.  Employer suspended TTD benefits from July 30, 1997 through October 29, 1997.  On October 29, 1997, Employee ceased working for Employer.  Employee testified the weather conditions made the work high-risk, he was suffering increased pain from his injuries, and believed he was at risk for re-injury to himself or injury to his co-workers.


On February 16, 1998, Employee received a 10 percent whole person permanent partial impairment (PPI) rating from his physician, Eric Carlsen, M.D.  (February 16, 1998 Carlsen Report, at 3).  Employer retained its own physician, Ronald C. Brockman, D.O., who assigned a 12 percent whole person PPI rating to Employee.  (March 27, 1998 Brockman Report, at 6).  Initially, Employer agreed to pay 10 percent PPI.  Despite its dispute with Employee, Employer never filed a notice of controversion in this case.


SUMMARY OF PROCEEDINGS

The parties participated in six prehearing conferences between January 26, 1998 and June 2, 1998.  During this time the parties negotiated, in an effort to resolve the disputed issues through a C&R.


On June 23, 1998, we heard the general terms and conditions of a proposed C&R.  At the end of the hearing, we scheduled another hearing for July 14, 1998.  The second hearing was set to allow the parties to either put the final terms of the C&R on the record, or proceed with a hearing on the merits of the claim.


At the July 14, 1998 hearing, the parties stated they intended to proceed with a hearing on the merits of the claim.  After four hours of testimony, we asked the parties how much time they needed to complete the hearing.  Employee and Employer each stated they needed approximately one-and-one-half hours to complete the hearing.  We also asked several other questions of Employee and Employer, including:


(1) did Employee bring documentation to verify he was not a seasonal worker;


(2) did Employer bring the "business journal" or "diary" which she claimed verified Employee was a seasonal employee;


(3) did Employer bring documentation to verify Employer's quarterly filings of gross wages for Employee between 1993 and 1997 with the State of Alaska; and


(4) did Employer bring documentation to verify TTD benefits, medical bills, or other expenses Employer paid, when, and in what amount.


These questions remained either unanswered or unsubstantiated due to the lack of documentary evidence presented by either party.  Based on our inquiry of the parties and the lack of sufficient documentation, we continued the hearing and ordered the parties to bring the identified documentation.  See Flock v. General Roofing Systems, AWCB Decision No. 98-0196 (July 29, 1998).


The parties next appeared before us on August 12, 1998.  At the hearing, Employee represented himself because his attorney withdrew from the case several days before the hearing.  The parties presented us with a signed C&R.  The parties chose not to proceed with a hearing on the merits, but requested we approve the C&R.


The terms of the C&R provided Employer would pay Employee the sum of $18,000.00
 to resolve all disputes between the parties.  The settlement was calculated as follows:


(1) TTD benefits for approximately four weeks at $154.00 per week;


(2) $500.00 cost of back rehabilitation program at Dimond Athletic Club;


(3) PPI benefits based on 11 percent whole person, totalling $14,850.00; and


(4) $2,000.00 in penalties for late payment of benefits.

See C&R at 6-7.  Employer also agreed to pay $3,000.00 for Employee's attorney's fee and $775.00 (i.e., 5 percent of $15,500.00) to the Second Injury Fund.  Id. at 9.  In exchange, Employee waived his right to reemployment benefits, a second independent medical examination, and all compensation benefits, except future medical benefits, related to his May 27, 1997 injury.  Additionally, the parties mutually waived their right to set aside the C&R based upon any changed condition or mistake.  Id.


APPROVAL OF THE C&R

We had several concerns regarding the approval of this C&R.  First, this case involved an Employer who repeatedly allowed its insurance to lapse.  Second, Employee was injured during a period when Employer was uninsured.  Third, Employer previously had another employee injured during a period when Employer was uninsured.  Fourth, Employer's extended history of nonpayment of benefits and Employer's failure to timely file a notice of controversion.


Based on our concerns, we asked Employee to explain how the C&R was in his best interest and why we should approve it.  Employee testified:


Whether it is in my best interest or not I'm signing this in the hopes you will approve it so I can move on with my life.  I have not seen no money in over a year.  In order for me to move on with my life, I need something.  And nobody else out there can say they can do any better than this.  And if I keep dragging this out, she keeps dragging this out, the outcome is inevitable that I'll end up with nothing. . . . If the money's not there, then how are you going to bleed it? . . . The work comp. law says here he's been evaluated for reemployment benefits.  They find me eligible.  The very same person that goes through and finds me eligible sends a letter stating that she will not take it because of her [Employer's] track record and she does not know how she is going to proceed getting any money.


Upon initial deliberation, we were divided with respect to the appropriate decision in this case.  We were very concerned that the settlement sum was only a small fraction of what Employee appeared entitled to under the Alaska Worker's Compensation Act (Act).  By review of the briefs submitted, and initial arguments by the parties, it appeared Employee may have been entitled to a minimum of $35,000.00 to $45,000.00 under the Act.


Ultimately, we decided to approve the C&R.  We concluded that while the terms of this C&R are not generally what we consider in the best interest of an employee, it seemed the terms were in the best interest of this employee given the circumstances in this case.  Specifically, it was in Employee's best interest because of Employer's continuous nonpayment of benefits without controversion.  Also, Employer's testimony led Employee and this Board to believe it had no resources available, other than a second mortgage on the business owner's personal residence, to pay any amount of award or settlement.  Employee also expressed his concern that if he proceeded to a hearing on the merits, and an award was entered, Employer would not pay the amount awarded.


In fact, we were so concerned whether Employer would pay the settlement sum upon approval of the C&R, that we imposed a condition to our approval.  We advised the parties that we would not approve the C&R unless Employer deposited the entire sum into its attorney's trust account prior to our approval.  We instructed the parties that we were to be informed when the money was deposited into the trust account.  Several days passed and no word was received from Employer.  In a subsequent conversation with the parties, a deadline of 12:00 p.m., August 21, 1998, was imposed against Employer.  If the funds were not deposited by that time, we would not consider approving the C&R and Employee's claim would be immediately set for a hearing on the merits.


The funds were timely deposited and a hearing for approval of the C&R was held on August 26, 1998.  At the hearing, we advised Employee that the approved C&R would have the same legal effect as an award, however, it was more difficult to set aside.  Employee stated he understood and still wished to have the C&R approved.  We orally approved the C&R at that hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

By agreement of the parties, we find: (1) Employee was injured in the course and scope of his employment on May 27, 1997; (2) Employer was uninsured at the time of Employee's work-related injury; (3) Employer never controverted Employee's claim for compensation; (4) Employer continuously failed to pay Employee's medical expenses, despite accepting responsibility for those expenses; and (5) Employer had no resource, other than a second mortgage on the business owner's personal residence, to pay the settlement sum.  We also find Employer has previously, and repeatedly, allowed its insurance to lapse.


We conclude it is in Employee's best interest, under the circumstances of this case, to approve the C&R.  However, Employee evidenced a high level of distress in each of the last three hearings.  We are concerned with Employee's level of comprehension regarding whether, and under what circumstance, an applicant may petition this Board to set aside a C&R.  Therefore, we set forth below a discussion of recent Board decisions and caselaw which address the issue of setting aside a C&R.


CHANGED CONDITIONS OR MISTAKE OF FACT

"Alaska Statute 23.30.012 governs the compromise and release of workers' compensation claims.  That statute provides that settlement agreements are not valid until they are approved by the Board.  Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside. . . ."  Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158 (Alaska 1993).  Specifically, AS 23.30.012 provides in pertinent part:


If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.


The power to modify an award for changed conditions or mistakes of fact expressed under AS 23.30.130 does not extend to settlement agreements.  Id.  This means that under the provisions of the Act, a settlement agreement cannot be set aside based on any claim of changed conditions or mistakes of fact.  Additionally, the parties in this case each explicitly waived their right to set aside the C&R based upon any changed condition or mistake.  See C&R at 9.  Therefore, no changed condition or mistake of fact exists for which Employee may successfully set aside this C&R.


FRAUD & DURESS

A settlement agreement may, however, be set aside on grounds of fraud or duress.  See Blanas v. The Brower Company, 938 P.2d 1056, 1061-62 (Alaska 1997); Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-471 (December 16, 1996); Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141, at 8 (June 16, 1994); and Travers v. American Building Maintenance Co., AWCB Decision No. 94-0140, at 7-8 (June 16, 1994).  "The one-year limitation found in AS 23.30.130 applies to changes in conditions and mistakes; it has no express application to claims of fraud or misrepresentation."  Blanas, 938 P.2d at 1063.  Moreover, a distinction between "regular" fraud and fraud upon the court has no bearing on the timeliness of a petition to set aside a C&R.  Id.


In his treatise, Professor Larson defined fraud as follows:


Fraud may be in the form of intentional deception, as when the employer dishonestly induced the signing of an agreement by telling the employee that this was necessary if the employee was to have his medical expenses paid, or by falsely telling the employee that he would be able to hold his old job. . . .  But the "fraud" may also be constructive, and may even consist, for example, in the honest but entirely erroneous opinion, expressed by the insurance representative and insurance doctor in the agreement negotiations, that claimant's condition would clear up in sixty days, when that opinion induced claimant to acquiesce in the agreement. . . .


. . . .


Ignorance or misunderstanding on the claimant's part will not in itself justify reopening a settlement or award, if the employer had nothing to do with inducing claimant's misapprehension.  So, when claimant alleges that he belatedly discovered that he might have a claim under a different statute, or when he says that he was incapable of understanding the legal implications of the agreement he signed, reopening will not be granted in the absence of fraud or insanity.  And even as to insanity, North Carolina has ruled that an assertion that claimant was mentally incompetent at the hearing due to his brain injury was not of itself sufficient ground to set aside the judgment denying compensation.

8 Arthur Larson, The Law of Workmen's Compensation, § 81.51(b), 151194.88‑1194.96 (1997)(emphasis added).  The following general legal definition of fraud is consistent with Professor Larson's treatise:


An intentional perversion of the truth for the purpose of inducing another in reliance upon it to part with some valuable thing belonging to him or to surrender a legal right.  A false representation of a matter of fact, whether by words or by conduct . . . which deceives and is intended to deceive another so that he shall act upon it to his legal injury. . . .

Black's Law Dictionary 594 (5th ed. 1979)(emphasis added).


Finally, the general legal definition for duress is:


Any illegal imprisonment, or threats of bodily or other harm, or means amounting to, or tending to coerce the will of another, and actually inducing him to do an act contrary to his free will. . . . A condition where one is induced by wrongful act or threat of another to make contract under circumstances which deprive him of exercise of his free will.

Black's Law Dictionary 452 (5th ed. 1979)(emphasis added).


Although an employee may feel pressured to settle his claim because he is faced with unpaid bills and is out of work, we have found such a situation does not qualify as "duress" unless the financial hardship was created by an employer as a "means . . . to coerce" the employee to settle against his free will.  See Solis v. Unisea, Inc., AWCB Decision No. 98-0177, at 4 (July 2, 1998)(citing Blanas v. The Brower Co., AWCB Decision No. 97-0252 (December 9, 1997)); Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-471, at 5-6 (December 16, 1996).  Therefore, even if an employee was in dire financial circumstances when he decided to settle his claim, the distress he felt would not serve as grounds to set aside the C&R unless the distress was attributable to improper actions by the employer.  Solis, at 5.  However, an employee may have grounds to set aside a C&R if he learns, after signing the agreement, that the employer intentionally misrepresented a fact (i.e., the amount of funds available to pay an award or settlement sum), actually created the employee's financial hardship, or committed other improper acts, to coerce or induce the employee to sign the C&R.


ORDER

We approve the C&R.


Dated at Anchorage, Alaska this 29th day of September, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Gwendolyn K. Feltis 


Gwendolyn Feltis,



Designated Chairman



 /s/ Marc D. Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JERRY FLOCK, employee/applicant; v. GENERAL ROOFING SYSTEMS, employer/defendant; Case No. 9713636; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of September, 1998.



Brady D. Jackson, III, Clerk

SNO

�








     �Ms. Barbara Williams, Alaska Injured Workers' Alliance, attended the hearing to assist Employee.


     �The Alaska Supreme Court has stated that we owe "to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation . . . and of instructing him on how to pursue that right under the law."  Richard v. Fireman's Fund Insurance Co., 384 P.2d 445, 449 (Alaska 1963), cited with approval in Dwight v. Humana Hospital, 876 P.2d 1114, 1120 (Alaska 1994).


     �The sum of $2,934.05 was deducted from Employee's settlement and paid directly to the Child Support and Enforcement Division for back child support he owed.  Employee testified he was placed in this situation due to Employer's continued nonpayment of benefits and medical expenses, expenses that Employee was forced to pay himself.


     �This calculation allows for a 12 percent PPI rating for $16,200.00, plus up to two years of reemployment benefits for $10,000.00, plus medical expenses and transportation, plus legal fees and costs, plus interest and penalties.  The calculation does not factor in Employee's rate of compensation for disability benefits.







