
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD RAPP, JR.,
)



)


Employee,
)


  Applicant,
)
FINAL 



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8101862

AREA REALTY,
)



)
AWCB Decision No. 98-0251


Employer,
)



)
Filed in Anchorage, Alaska


and
)
October 2, 1998



)

STATE FARM INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


On June 11 and 12, 1998, we heard Employee's March 23, 1998 Amended Application for Adjustment of Claim in Anchorage, Alaska.  Attorney James Pentlarge represents Employee.  Attorney Shelby Nuenke-Davison represents Employer.  We left the record open to accept rebuttal evidence and briefs in lieu of closing oral argument.  

The issues raised by Employer's July 27, 1998 Petition to Strike Employee's Closing [Argument] Brief and Employee's Reply In Support of Attorney Fees and Costs were resolved at an interlocutory hearing by a different board panel.  Rapp v. Area Realty, AWCB Decision No. 98-0210 (August 21, 1998).  We closed the record when the board next met on August 25, 1998.


ISSUES

1. Should Employee's health needs be provided in his home by persons assigned from a commercial agency rather than privately hired and supervised by Employee's parents, as they are now, or in an institutional setting, such as a long-term care facility or adult-living center?


2. Should Employer reimburse Employee for funds expended on his behalf: A) to supplement the $10.00 per hour payments made by Employer to Employee's privately hired care attendants and B) for placement fees paid to AES Medical Services to obtain care services from privately hired people?


3. Should Employer reimburse Employee for travel expenses related to medical care received in the hospital at Stanford University?


4. Should Employee be permitted to record and have a parent, and/or his attorney, present during future Employer medical evaluations (EMEs)?


5. To what extent are services provided by Osamu Matsutani, M.D., reasonable and necessary? 


6. On which benefits, if any, should we award penalties and interest?


SUMMARY OF THE EVIDENCE
Background.


On March 21, 1978, Employee, a real estate agent, was severely injured in a car accident, after closing a sale.  The accident caused a closed head injury.  Through intensive rehabilitation efforts during his recovery, Employee enjoyed a modicum of independence, and eventually married.  In 1986, however, Employee moved in with his parents following a decline in his health and the divorce from his wife.  In 1988, Employee participated in programs at the Centre for Nuero Skills (CNS) in California.  From November 1988 until his discharge from CNS in April 1989, Employee lived in an apartment and was responsible for most of his daily needs.


Employee returned to Alaska and began living in his parents home, eventually  purchasing it for himself.  Although modifications in the home allowed for some independence, Employee's impaired physical and mental functioning made him dependent on his parents, particularly his mother, for assistance in performing many routine tasks associated with daily living.  In 1990, Employer agreed to pay for someone, hired privately, to assist Employee's mother with his care on a part-time basis.  


Employee's mental facilities continued to deteriorate. In 1990 and 1991, Employee traveled to Stanford University to receive neurosurgical care from Gerald Silverberg, M.D.  Dr. Silverberg revised, then removed, then replaced, and revised the shunt in Employee's skull to allow for proper drainage of excessive cerebral fluid.


In 1991, one of Employee's doctors, Morris Horning, M.D., prescribed 24 hour per day attendant care.  Employer initially resisted, and Employee filed an AAC.  The parties resolved their dispute by a Compromise and Release Agreement.  Employer agreed to pay for 24 hour attendant care at the rate of $10 per hour, and for medical travel expenses to the closest adequate facility.  The Board  approved the agreement on April 23, 1992.


Employer hired Jill Friedman, R.N., to provide case management services.  Friedman assisted Employee's parents with the task of advertising and screening people to provide attendant care.


Employee's parents remained responsible for hiring, training and supervising the attendants selected.  Attendants were paid $10.00 per hour by Employer.  They received no benefits and Employer did not pay social security or employment taxes.  In November 1995, Employee began supplementing the payments from Employer at the rate of $5.00 per hour.


There is conflicting evidence, more fully discussed below, about the attrition among attendants who provided Employee's care in his home.  Some testimony supports Employer's position attendants quit because they were mistreated by Employee's parents.  Other testimony supports Employee's position that the low rate of pay and lack of benefits caused attendants to seek other employment.


Employee no longer wants his parents to manage his home health needs.  Instead, he wants the Employer to pay an agency to provide 24 hour care.  The agencies contacted, indicate the laws by which they are governed, require that they use skilled nursing professionals to provide adequately for Employee's needs.  Employer argues Employee can best be cared for in an assisted living home or long-term care facility.


In 1996, Employee's health deteriorated.  Employee traveled to Stanford University for further treatment by Dr. Silverberg.   Dr. Silverberg performed six surgeries to revise, repair, replace and revise Employee's shunt.  Employee was discharged in March 1997.


Employee testified at the hearing on June 11, 1998 that he wants to live at home and does not want to be restrained in his wheelchair or bed with either a belt or vest because he would feel like a "wolverine trapped by a net with a fire burning on four sides."  Employee was adamant that he does not want to live in a nursing home.  Employee also testified that he likes going to Stanford for his medical care because he considers it the "best."


Edward David Brown, M.D., testified at the hearing on June 11, 1998, and by deposition on September 15, 1997.  Dr. Brown testified he practices internal medicine and has been Employee's physician since September 1995.  


With regard to Employee's needs, Dr. Brown explained that: 1)  Employee must be fed through a tube inserted directly to his stomach, called a G-tube, in order to receive sufficient nutrition and necessary medications because he cannot safely swallow; 2)  Employee lacks the short term memory necessary to follow the steps required for him to swallow, and therefore needs to have someone with him to instruct him on the step-by-step process for swallowing, (See also, Dr. Brown dep. at 60-64); 3) although it causes Employee great frustration, he should not even eat for pleasure, and then only in the presence of another person because of the danger he may choke on or aspirate his food which puts him a risk for pneumonia; 5) Employee can become emotionally volatile and cause himself physical harm because he lacks the necessary short term memory to realize his physical limitations; 6) Employee is also at risk for falling unless he is restrained when he tries to stand because he forgets he has lost his sense of balance.


Dr. Brown testified that in April 1996 Employee was showing increased signs of lethargy.  Dr. Brown him to Kenneth Pervier, M.D., a neurologist, who in turn, referred him to Stanford  University.  Dr. Brown said the medical course for Employee in 1996 and 1997 was "rocky" and it was a "battle to keep [him] well" because of "episodic shunt problems."


Dr. Brown believes one-on-one home care is "critical to [Employee's] well being."  If Employee were placed in an institutional living situation, then, Dr. Brown testified, he must have one-on-one attention, or be physically restrained.  Dr. Brown testified Employee should not be chemically restrained because this would increase his risk of aspiration, mask shunt malfunction, and his risk of falling.
 


Dr. Brown testified that he has never authorized a plan such as the one proposed by AES (Alaska Executive Search) Med Services [for agency placement and supervision of professional nursing personnel in a private home].  In his deposition, at page 39, Dr. Brown explained that if lay people were used as attendants they would require training.


I think I'm saying that people, whoever works with [Employee] needs to know a little bit about what they're doing, how to take care of him  It's more than just putting food in front of him and saying, "Here, eat," or parking him in front of the television, things like that.


Both at hearing and in his deposition at pages 90 and 136, Dr. Brown testified that he would consult with a doctor who has greater experience attending to patients such as Employee.  Specifically, Dr. Brown sought an opinion from Susan Kilmow, M.D., a physiatrist, about managing Employee's long-term routine needs.


Dr. Brown testified at hearing, that restraining Employee physically, at home or in an institution, would also be a challenge because Employee, who is quite strong despite his injuries, becomes angry when frustrated.  Employee's struggles against restraints could result in injuries.  A lap tray attached to Employee's wheelchair does not seem to aggravate him.  Dr. Brown testified that even a vest (generally used while sleeping) requires one-on-one attendance because of the risk associated with strangulation.  (See also, Dr. Brown dep. at 42).


On cross-examination, Dr. Brown testified that institutional care might be a reasonable alternative if there was personal attendance on a full-time basis.  Dr. Brown also clarified his testimony at page 124 of his deposition.  Dr. Brown does not believe institutional care is "inadequate," only that Employee, and his family, want him to live at home.


Dr. Brown testified, that because he does not believe he has the necessary expertise to manage Employee's psychiatric medications, he leaves that to Dr. Matsutani, Employee's psychiatrist, and speaks with him "every couple of months."  In Dr. Brown's opinion, Employee's shunt makes mental status evaluations by Dr. Matsutani  necessary on a frequent basis.  Specifically, Dr. Brown testified that when Employee is doing poorly from a clinical standpoint, frequent status checks by Dr. Matsutani are required.
  After stabilizing, Employee could be evaluated less often, ever four to eight weeks.


Dr. Brown testified that he has a good relationship with Employee's parents.  In his opinion, Dr. Brown testified, they have not interfered with the doctors involved with Employee's care.  However, on questioning from the Board, Dr. Brown admitted that while Louis Kralick, M.D., a neurosurgeon practicing in Anchorage, could have competently handled Employee's medical needs, it seemed necessary to "twist Kralick's arm to get him to see [Employee] because of past interactions with the family."  (See also, Dr. Brown dep. at 148-152).


Marlene Rapp, Employee's mother, testified at the hearing on June 11, 1998 and by deposition on May 27, 1998.  At hearing, she testified  Employee was the oldest of her four children, but that she and her husband had lost another son in an automobile accident four years before Employee's accident on the same road.  Mrs. Rapp said that before his accident, Employee was very active.  In high school, he was the State Wrestling Champion twice and Captain of the football team.


On direct examination Mrs. Rapp explained that in the last seven years, Employee's care has become more difficult and is more than she can handle.  Mrs. Rapp said that when they began home care it was not much of a problem hiring qualified people, particularly when Jill Friedman, R.N., was assisting.  Homecare is now  problematic for two reasons:  1)  Employee's health needs are more complicated than in the past and, 2) the compensation offered is too low.


Mrs. Rapp explained that the last few years have been "terrible." However, things are better now that Employee has recovered from his crisis in 1996-1997.


Nevertheless, Mrs. Rapp testified that she is very anxious to have an independent agency hire, train, and supervise Employee's care.  She said she can then be relieved of the responsibility of having to hire and fire people, and can return to being her son's mom and "number one cheerleader".  (See also, Mrs. Rapp dep. at 147-148).  In her deposition, at page 150, Mrs. Rapp said that she does not plan to do the hiring and firing, or to interfere with any of the activities, absent a life-threatening situation, undertaken by AES staff.    


Mrs. Rapp testified she wants Employee to remain in his home because institutional care would not be appropriate.  (See also, Mrs. Rapp dep. at 119-123).  For this reason, she does not "care" for Dr. Klimow, who recommends Employee be considered a candidate for long-term care in an institution.  (Mrs. Rapp dep. at 139).


Mrs. Rapp's greatest concern is that her son will be restrained.  She described the unsuccessful attempts to restrain Employee in his bed with a vest.  In her opinion, such restraints are inhumane.
  Mrs. Rapp testified that there were several very good attendants, including, Nellie Toy, Monte Kuhn and his wife, Nikki, as well as Tammy Branden (Lindemuth) and Tony Auturio.  Ms. Rapp also recounted some of the unpleasant incidents she has had with other attendants.


Mrs. Rapp testified that Tanesha Santemore was consistently late, argued with Employee, talked back to her, dressed inappropriately in "spandex with her midriff showing;" and  she suspected her of taking Employee's Dexedrine to get high.  When Santemore came to their home after she had been fired, she and Mrs. Rapp got into a physical fight which resulted in Santemore's criminal prosecution.


Marla Moesher only worked four days.  Mrs. Rapp fired her when she "back talked" Mrs. Rapp in the bathroom while Employee was showering.  Mrs. Rapp disputes Moesher's testimony, at the criminal trial, that Mrs. Rapp physically "cornered" her in the bathroom with Employee's wheelchair.  (See also, Mrs. Rapp dep. at 101).


Renee Ferry had "confidentiality" problems, would leave Employee unattended while she smoked in the garage, and ate popcorn in front of him knowing how upset Employee would become when he could not eat.  David Hjellen, on the other hand, did not want to do anything but sleep.  Mrs. Rapp apologized, to the Board, about an incident when she "may" have hit him in the face, but she does not recall the incident specifically.  (See also, Mrs. Rapp dep. at 133-134).


Mrs. Rapp's deposition testimony expanded on topics covered at hearing
, and covered some additional issues.  She explained how Employee first came under Dr. Silverberg's care in 1982.  "We were losing him and there was not help here in Anchorage, so we were sent to Stanford by [Employee's former internal medicine physician, Robert Hall, M.D.].  He knew Dr. Silverberg and felt that he was a great chance for hope."  (Id., at 24-25).  Additionally, Mrs. Rapp testified that Lawrence Dempsey, M.D., the neurosurgeon who initially treated Employee's head injury, was "the only neurosurgeon here and the case was too big.  He couldn't -- he didn't have the time and it became difficult, as far as I understand."  (Id., at 25).  Mrs. Rapp testified that adequate neurosurgical care in Anchorage is still unavailable because "there are no doctors here that will take his case, in particular, Dr. Kralick. (Id., at 27-28 and 64-65,67).


Richard Rapp, Sr., Employee's father, testified at hearing on June 11, 1998 and by deposition on June 5, 1998.  He essentially corroborated much of his wife's testimony about the inadequacy of past attendant care and the need for an agency to assume responsibility for management.  Mr. Rapp testified that, although no program administered by an agency will be the same as the care he and Mrs. Rapp have provided, he believes they can no longer sacrifice.


When asked how he envisions his and Mrs. Rapp's role if an agency takes over management, Mr. Rapp testified, at page 45-46 of his deposition, as follows:


We will have -- our role will be way out on the periphery.  We will simply -- we will maintain a relationship with [Employee] on a daily basis.  If we see a problem that seems to be arising, we will not be in contact with any of the caretakers.  We will be in touch with either the person that Barb [at AES] has directly made responsible for the operation or we will be in touch with Barb, advise them of the situation and then just back off from there.


In 1996 and 1997, Mr. Rapp testified Employee was treated at Stanford a total of 107 days and at Providence Hospital 84 days.  He testified that "life was hell" during that time, in part, because attendant care was of such a poor quality.
     


Mr. Rapp testified that most of his and Mrs. Rapp's relationships with the physicians treating Employee have been good.  He explained that he did not physically threaten Dr. Klimow when she recommended Employee be institutionalized.  Furthermore, Mr. Rapp testified that Dr. Kralick reneged on his agreement to assume Employee's neurosurgical care and did not seem interested in taking his son's case.  (See also, Mr. Rapp dep. at 40).  


Because there are no neurosurgeons in Anchorage willing to assume Employee's care, Mr. Rapp testified, it is necessary for Employee to be treated at Stanford, by Dr. Silverberg, who has been his doctor since 1981.  Mr. Rapp testified that he does not want Employee treating "outside," but believes there is no alternative.  Mr. Rapp testified that travel expenses to Stanford for Employee's treatment in 1996 and 1997 amounted to $19,281.23.
  (Mr. Rapp dep. at 63; Exhibit 4).


Gerald Silverberg, M.D., a neurosurgeon, testified at the hearing on June 12, 1998, by deposition on May 18, 1998, and provided rebuttal testimony by deposition on July 21, 1998.  Dr. Silverberg testified that he is a professor of neurosurgery at Stanford University.  His particular area of expertise is blood flow to the brain, vascular physiology of the brain, the molecular biology of brain tumors, and Parkinson's disease.  Dr. Silverberg testified he does not do medico-legal work, except to defend colleagues in malpractice actions.  Most of his patients are on referral from other nuerosurgeons, and present to him with high-risk complicated surgical needs.


Dr. Silverberg testified he first treated Employee in 1982.  Employee suffers from post-traumatic progressive encephalopathy, which Dr. Silverberg explained as follows.  


People are born with a certain number of brain cells which do not replicate.  After the age of 30, they lose about 25,000 cells a day.  A person who has had a severe head injury suffers from encephalomalacia, meaning dead brain, which places them at a risk for the early onset of brain dysfunction.


Dr. Silverberg testified that in addition to the loss of brain cells, Employee also suffers from hydrocephalus, which occurs when excessive fluid accumulates in the skull.  This occurs when the shunt malfunctions.  The increased pressure kills brain cells, resulting in further deterioration.  In comparison to other people, Employee has a narrower margin for change in his intracranial pressure.


Dr. Silverberg also explained that Employee had one of the four arteries that supply his brain with blood ligated in 1982 to prevent fragments from a blood clot (which formed in the carotid artery after the accident) from traveling into his brain and causing further damage.  This causes Employee to have hypotension, low blood pressure, and puts him a risk of going into shock if some other event triggers a further drop in pressure.  (Dr. Silverberg July 21, 1998 dep at 4-5).  For these reasons, Dr. Silverberg explained, it is critical that preventative measures be taken to avoid shunt malfunctions, whether mechanical or caused by infection, and incidents of low blood pressure.


Dr. Silverberg further explained Employee is very rare in that he has some "well-retained areas of human function" and, at the same time, "glaring deficits in other areas."  Dr. Silverberg explained that areas of the brain are devoted to specialized functions.  When one area is damaged, the person loses that function.  Dr. Silverberg testified that most head injuries result in global damage which leaves the patient either "flat out or functioning."


Dr. Silverberg explained that most of the damage to Employee's brain occurred in the temporal lobes, which are dedicated to short-term memory.  Employee's remote memory is in tact, as is his intelligence.    For this reason, Dr. Silverberg explained, Employee can not learn new things and commit them to memory but he can relate to something new if he has a past reference for it.  Employee also lacks the ability to control his impulses and emotions.  Dr. Silverberg testified these deficits place him at a much greater risk for physical injury.


Finally, Dr. Silverberg testified that Employee's brain has atrophied.  Because he has a smaller brain, there is more room for Employee's brain to move around.  This can cause "subdural hematoma" (bleeding) which puts additional pressure on the brain, and causes further deterioration.  Dr. Silverberg testified that this is more likely to happen to Employee if he falls.


Dr. Silverberg testified that Employee's condition is not chronic, in that it does not remain stable for more than 6 to 12 months at a time. Employee's condition perpetually borders on being acute by the nature of his injury.  Specifically, Dr. Silverberg testified that Employee is at a greater risk for infection because of his G-tube, his inability to swallow, and vascular impairment in his legs.  Because Employee is at greater risk for aspiration, he is also at greater risk for bacterial pneumonia.  Because of the circulation problems in his legs, he is a greater risk for sores to develop.
  These vulnerabilities indirectly put him a greater risk for shunt malfunction.


Dr. Silverberg explained that bacteria from infections in one part of the body will travel to, and colonize in the shunt.  Dr. Silverberg testified that about half of all shunt malfunctions are attributable to infection in the shunt.  Therefore, it is critical that Employee maintain his physical health to the greatest extent possible.  


Dr. Silverberg testified, however, that some infections are insidious.
  The shunt becomes colonized with bacteria, but the patient does not show any symptoms of illness.  The person will exhibit greater lethargy and confusion, however.  For this reason, Dr. Silverberg testified, it is very important for someone familiar with Employee, and his behavior, to monitor his mental status.  In Employee's case, that would be his mother.


Dr. Silverberg testified that it was Employee's mother who recognized Employee's symptoms of shunt malfunction in April 1996, and suspected infection as the cause.  Dr. Silverberg explained that because infection is often the culprit, one of his colleagues withdrew a sample of fluid from the shunt.  The laboratory results were negative for infection, but Employee improved from having the fluid removed.  Dr. Silverberg testified this indicated the shunt was malfunctioning, at least intermittently.  When  Dr. Silverberg tested the shunt, it did not, in his opinion, seem to be pumping properly.  Therefore, he removed it.  When the shunt itself was cultured, that result was positive.  (See also; Dr. Silverberg May 18, 1998 dep. at 53-60).


Dr. Silverberg testified that the time has come to be more proactive in developing a long-term care plan.  Dr. Silverberg believes that as Employee becomes increasingly unable to assist in his own care he will become more of a nursing problem.  For this reason, as well as Mr. and Mrs. Rapp's advancing age, Dr. Silverberg recommends the use of an agency to promote continuity of care.


With regard to the level of attendant care, Dr. Silverberg agrees he is not an expert in this area of medicine, and that given the distance, he would leave those decisions to Employee's primary care doctor in Anchorage, Dr. Brown.  Additionally, he testified, when he has ordered attendant care for his patients he only writes the prescription for the care, and allows the nursing administrator to devise and implement a plan suited to the needs of the patient.  Dr. Silverberg testified that Employee may not need skilled nursing care.  Based on his experience with Employee, the quality of the care provided by attendants, not their qualifications, is most important. Therefore, someone without a nursing or medical background could still effectively provide the necessary care, assuming they have been properly trained.


JoAnn Kerrick, R.N.
 was the last witness to testify on Employee's behalf at the hearing on June 12, 1998.  Kerrick also testified by deposition on May 3, 1998, and testified on rebuttal by deposition on July 10, 1998.  


Kerrick obtained a three year Registered Nurse diploma in 1957, Bachelor of Science degree in nursing in 1959, a Master of Arts degree in Parent and Child Nursing in 1979, and has done post-graduate work in the interdisciplinary field of medical-anthropology.  According to her resume she has been in private practice since 1984 providing "case management, care coordination and consulting services for rehabilitation and home health care needs of pediatric and adult clients and their families."  Since 1990, she has worked as a "Hospice/Oncology Nurse for Hospice of Seattle, Providence Home Care, Seattle, Washington" where she has performed "assessment, home care consultation, case management, teaching preventative measures and symptom management (e.g. pain control, nausea and vomiting, respiratory compromise, skin breakdown and pressure sores, fatigue and decreased energy, bowel and bladder dysfunction, immune system compromise, ability of family to cope with increased care needs, safety hazards, impaired mobility, ability of patient to cope with increased dependency and availability of resources to meet care needs)."  Kerrick testified she obtained her certification in rehabilitation nursing in 1985.  Her clients are individual people, and home health care agencies.


Kerrick testified there are three types of nursing professionals:  registered nurses (R.N.), licensed practical nurses (L.P.N.) and certified nurse aides (C.N.A.).  Additionally, there are individuals who have no professional training, that provide non-nursing care such as assistance with bathing, cooking and cleaning.  Kerrick testified, based on her experience working with national committees which review nursing practices, each state, agency, and/or hospital will have regulations establishing what type of care may be performed by each level of nursing professional or non-professional.  Based on her assessment of Employee's long-term home health care needs, her understanding of the State of Alaska Nurses Practices Act and her review of the AES plan (developed and explained to her by Barbara Smith, R.N.), Kerrick testified the AES plan meets the regulatory requirements set by the State of Alaska and Employee's personal health needs.


Kerrick prepared a "Brief Summary of Primary Medical Diagnoses and Nursing Diagnoses" and offered it at the hearing.  Because Employer had not previously had an opportunity to review it, we did not enter it as an exhibit but used it instead as a demonstrative aide Kerrick's testimony about Employee's nursing needs.  Kerrick explained that nursing diagnoses are the "cornerstone" of a nursing care plan because they help the case manager determine the level of care required for the patient.


Kerrick identified five major nursing diagnoses.  The most important was "health maintenance alteration where she found 10 areas of Employee's health care needs which require skilled nursing, either an R.N. or L.P.N., because of the nature of the task to be performed or delegated. Among the medical problems from which Employee suffers are:  1) the inability to swallow properly; 2)  use of a condom catheter which makes him prone to urinary tract infections;  3) hydrocephalus making him chronically "borderline" acute; 4) extensive venous insufficiency in his lower extremities
 which puts him at risk for skin lesions ("stasis ulcers or venous ulcers") which can be further aggravated by the rubber straps around his leg used to hold the condom catheter bag in place; 5)  inability to control his emotions; and 6) spasticity in all four extremities, worse on the right.  Kerrick testified that nursing care for Employee has to be focused on preventing falls and minimizing the risk of infection.


Kerrick testified the current situation of attendant care in Employee's home is inadequate.  Kerrick described it as "patchwork" with no one in charge, no organization, and one person not knowing what others are doing or who is responsible.
  Kerrick testified that if the guardian or parents and a case manager disagree about a patients care, she recommends they hire a mediator to set the specific guidelines of the case managers duties.


Kerrick testified that 24 hour attendant care with intermittent visits by nurses to check on his status and delegate tasks was not appropriate if the goal is to preserve his ability to function at the highest level possible.
  Similarly, Kerrick did not think Employee was a very good candidate for assisted living because there would be too many skilled nursing tasks to be delegated to unlicensed personnel.  "My opinion is that it would be very dangerous and very risky, and that they would probably not accept him because he has such intense skilled nursing needs for assessment and intervention." (Kerrick May 3, 1998 dep. at 57).


Finally, Kerrick testified that placing Employee in a nursing home, even with the one-on-one attendance which would be required, would place Employee at a greater risk of harm than living in his own home with his parents because it would increase his risk of infection.  (Kerrick July 10, 1998 dep. at 29-30).


Ajit Aurora, M.D., employer's medical evaluator, testified at hearing on June 11, 1998, by deposition on May 7, 1998 and in rebuttal by deposition on July 6, 1998.  Dr. Aurora is an Assistant Professor at the University of California at Los Angeles (UCLA).  He is American Medical Association board certified in forensic, internal and geriatric medicine, his specialty.  Dr. Aurora testified that he performs independent medical evaluations for the United States Department of Labor and the State of California.  In preparation for his evaluation of Employee, Dr. Aurora testified that he reviewed Employee's medical records from 1995 to present and conducted interviews with Employee and his parents.


Dr. Aurora testified that many of his patients get home health care, while others reside in institutional settings.  Their geriatric concerns are aspiration, falling and short-term memory loss, similar to the concerns about Employee's health.  Dr. Aurora explained that he has also had patients with worse health problems than Employee, who he described as a "rather seriously handicapped individual with his neurological disorders."  


With regard to Employee's future medical and care needs, Dr. Aurora testified, that in his experience "skilled nursing" care is limited to acute situations of limited duration and only when medically indicated.  After a person has passed the acute stage, continued home care is rendered by a person privately hired who may not have a trained nurse's skills.
  If Employee were to remain in his home, he would require 24 hour a day "supervision" and assistance with daily needs.  In Employee's case, Dr. Aurora believes one-on-one attendant care, privately hired, is "more than adequate."


Dr. Aurora testified it is not medically necessary, nor is it good public policy, to create the equivalent of a "nursing home" in a private residence on a long term basis.    He explained that if Employee requires skilled nursing care, he should be placed in an institution which can provide that service in a cost effective manner.  In his experience, Dr. Aurora said, he has never seen a situation where insurance has provided 24 hour private residential nursing care on a long-term basis.


Dr. Aurora explained Employee will initially need more care than is usually provided in an assisted living or nursing home situation because he will probably demonstrate some violent activity and agitation until he reaches "equilibrium" in his new surrounding.  Dr. Aurora thought Employee would reach stasis in about four to six weeks.  After reaching equilibrium, Employee would probably have a better quality of care than at present because there would be more continuity and a greater opportunity for socializing than he now has.


  Dr. Aurora agreed Employee needs supervision with eating because of his swallowing difficulties.  However, Dr. Aurora said he found no documented situations of aspiration in his review of the medical records, although he saw references to "suspected" aspiration.


Dr. Aurora also found only one reference to Employee having fallen.  To prevent falls, Employee could be restrained with the understanding he not be left unattended so that he could call for immediate help, if necessary.  Although Employee may resist such restraints initially, he would learn to accept them  eventually as a necessary safety measure.  Dr. Aurora recommended the use of "vitamin H" (Haldol, a non-narcotic tranquilizer) in the short-term to calm Employee while he made this transition, rather than a narcotic like Demoral, which might increase his aspiration risk or mask shunt malfunctions.


Based on his review of the Stanford records from 1996-1997, Dr. Aurora believes the surgery to remove the shunt was unnecessary, but was undertaken at the urging of Employee's mother.
 Dr. Aurora bases his opinion on the laboratory report which showed that the fluid initially withdrawn from the shunt was negatively cultured.
  Instead, Dr. Aurora believes the bacteria was introduced to the shunt while performing the operation to remove it.  Therefore, while the five subsequent shunt surgeries were reasonable, they were needed only because the first was inappropriately performed. 


Dr. Aurora also believes Dr. Silverberg's testimony that a transient infection to the shunt poses a great risk, is overstated.  Similarly, Dr. Aurora testified that the heightened concern about aspiration, and resulting pneumonia, is also misplaced, based on his review of the records, his understanding of Employee's G-tube
 and his swallowing abilities.  Dr. Aurora explained that the type of fluids potentially aspirated from the stomach are essentially sterile. Therefore, he disagrees with Dr. Silverberg's statement they are a "nutrient rich medium for bacteria," which if aspirated would cause pneumonia.


Finally, Dr. Aurora testified that Employee's visits to Dr. Matsutani were excessively unreasonable.  The only time a person should be having regular visits to a psychiatrist or psychologist is for therapeutic treatment, such as counseling, or when there is a psychiatric illness which is fluctuating.  Otherwise, Dr. Aurora testified, Dr. Brown should be coordinating and monitoring Employee's prescriptions with periodic check-ups by Dr. Matsutani every three months.


In [Employee's] situation there is nothing really going on that needs psychoanalysis or examination that can even be done with him, because he is totally not with you in terms of -- you can't perform a mental examination --  A mental status examination, . . . .  I looked at Dr. Matsutani's notes, office notes, when I was looking at his deposition, . . . .  And I found nowhere where really anything was done with [Employee].  It is basically history, what he's doing, what his moods are.  Th[ose] type of visits are not psychiatric visits.  I mean you can see a social worker and tell things like that.  That's not psychiatric monitoring.  That is just a visit to get history from a third person, how he's doing, and say I'm going to increase or decrease or whatever.


So I don't think that [Employee] is a candidate for regular psychiatric evaluations because there is no psychotherapy involved, there's no counseling involved, there is no need for performing formal examinations or testing. 


. . . .


Once they have been prescribed and diagnosed, I can manage them with periodical help if I need, six months later to go back and see, get a reassessment, see what's going on, unless there is a need . . . .


. . . .


I don't see why a primary care doctor can't do it.  


. . . .


So I think psychiatric care in [Employee] is an ancillary type of care, which is okay once in six months . . ., unless there is a clear indication that [Employee] has stopped eating now and he's not eating at all, he's losing weight.


Well, let's see if he's depressed now . . ., but not for his neurological fluctuation because of the way he is.


(Dr. Aurora May 7, 1998 dep. at 128-137).


Dr. Aurora testified it would be reasonable to see Dr. Brown once a month, for medicine management, and any time on an acute basis.  (Id., at 139).  Employee should be seen by a neurologist or neurosurgeon only on an acute basis.  (Id.).


Dr. Aurora's rebuttal testimony, taken July 6, 1998, is summarized as follows:


1)  Based on Dr. Aurora's review of prior medical records "which indicate Employee was able to do things for himself . . . I stick with my testimony that if [Employee] is properly trained and given instruction it is not unlikely that he can pick up certain behaviors."  (Dr. Aurora July 6, 1998 at 4).


2)  "If you're going to have an RN there 24 hours a day, . . ., which it surprised me to see the testimony of this nurse JoAnn Kerrick.  She absolutely appalled me with her expertise saying he needs RNs 24 hours a day in his home [that] we have to have an ICU in [Employee's] home."  (Id., at 9-10).


3)  Employee "can fight mild aspirations like any healthy person.  They are not clinically significant and to my knowledge there is not one documentation that aspiration has lead to any inflammation of the lung to date."  (Id., at 13-14).


4) "Aspiration in itself, that occurs commonly every day and is not a traumatic injury.  It does not disrupt the mucosa.  Therefore, aspiration is not a cause of bacteremia and in my opinion Dr. Silverberg is misinformed about it."  (Id., at 18-19).


5) "I don't agree with Dr. Silverberg that I was out of  my expertise.  I was not commenting on neurosurgical techniques; I was commenting on indications, consequences of surgery."  (Id., at 21).


6) Dr. Aurora agrees with Dr. Silverberg, that because [Employee] "is more sensitive to changes because of his loss of tissue and his deterioration can be faster than normal people under those circumstances, and that's why one has to be more careful that [Employee] doesn't get a shunt infection."  (Id., at 36).


7) "Well, venostasis is known to lead to dermatitis. . . . [but] I have never heard or never seen that as a source of bacteremia. . . .  But, yes, if he developed an open wound from the stasis dermatitis, then that is a possible source of infection.  (Id., at 41).


8) "Nursing homes have what is called nosocomial infections.  No question about it. . . .[N]ursing homes are a good source of resistant bacterial infections like staphylococcus or even pneumococcus cultured from nursing home populations which are resistant to antibiotics. . . .  [They are] unusual infections, but for a healthy person with a healthy immune system that does not pose much danger."  (Id., at 44-45).


9) "[A nurse]" is not going to be able to prevent [Employee] from aspirating or prevent shunt infection. . . . So I really don't see -- in my opinion to have an RN sitting there watching him feed and eat and brush his teeth is nonsense to me."  (Id., at 54).


10) Dr. Aurora agreed that Haldol can trigger other central nervous system depressants and can "cause mood swings in healthy people."  (Id., at 69-70). 


11) "My personal opinion and the standard around the country is that 24-hour skilled nursing care is meant for acute illnesses.  I am not aware of any chronic illness for which 24-hour RN care or LPN care is appropriate or indicated."  (Id., at 74).


12) "[Employee] is alive today because of his parents and I think their involvement is very important. . . . As I said, without a parent involved I don't see a difference between a nursing home care and nursing home within a home.  (Id., at 75; See also, 78).


13) Dr. Aurora testified that while Employee's parents should stay involved, they should not hire, or interfere with the personnel hired.  He testified that the "problem was retaining individuals because of interaction with the parents from what I see and from my interview of many attendants."  (Id., at 79).


As it relates to the issue of future employer examinations, we also take note of Dr. Aurora's examination of Employee recorded by his parents.  The transcribed recording is 14 pages and is attached as Exhibit 14 to Employer's Opening Brief.


Jill Friedman, R.N., testified at hearing on June 12, 1998 and by deposition in rebuttal on July 9, 1998.  Friedman testified at hearing that she was assigned as case manager in May 1990 and was asked to develop a "life care plan."   Employee was not in a medical crisis at the time.  Friedman explained that the family went in for counseling with Dr. Matsutani, however, and shortly thereafter Mrs. Rapp was hospitalized.

 
In October 1990, Friedman testified she began assessing Employee's long-term care needs
 and wrote the life care plan.  Friedman explained that a life care plan is a living document, which changes as the condition of the patient and his needs change over time.


Friedman testified she would not change the need for 24 hour care.  She still believes Employee should be regularly evaluated by a neurosurgeon.  In 1992, Employee's primary physician, Morris Horning, M.D., set up a referral to Louis Kralick, M.D., who agreed at that time to evaluate Employee and assume his care.  Friedman had Employee's records and imaging studies sent to Dr. Kralick.
  Friedman testified she also attempted, but was unable to get a treatment plan from Dr. Matsutani.


In November 1991, Employee had 24 hour a day care five days a week which eventually evolved into full-time attendant care.  Until 1996, Friedman said that she assisted with hiring of attendants and intermittently assisted with training.  Most attendants were not skilled.  However, intermittently skilled nurses were brought into the home, when Employee was in an acute stage, or when no one else was available.


According to Friedman, the family began to experience interpersonal problems in 1996.  Mrs. Rapp was hospitalized and Mr. Rapp left the home.  Employee also moved out of the home.  Friedman said there were accusations by Mr. Rapp that Mrs. Rapp was physically and verbally abusing Employee.


Friedman testified that attendants were complaining that Employee's parents expected them to clean house, iron, and prepare meals.  Friedman intervened and advised the Rapps domestic chores where not included in the care tasks lists she had developed for Employee's needs.  The Rapps followed her recommendation to hire a housekeeper, but eventually attendants were again expected to assist with chores.


Friedman testified that in November 1996, she terminated as case manager because of problems between the care attendants and the family.


I spent a lot to time finding people, interviewing people, trying to explain to them what the duties of the job were. . . . I spent a lot of time after hours listening to care attendants and trying to smooth the way. . . .


It was becoming really an irresovable situation in the home.  It wasn't that [Employee] didn't need these people, it just -- there were a lot of problems, outbursts and accusations.


To the best of Friedman's knowledge, no one quit because of the pay.  Friedman has since prepared a labor market study which indicates the usual rate of pay for unskilled care attendants is between $8.65 and $13.06 per hour with an average rate of pay between $8.91 and $11.07.


In terms of Friedman's suggestion for continued care, she testified as follows:


Preference is for [Employee] to stay and live in the home that he lives in.  There's no question about it.  Level of care -- I have overseen [Employee's] care for, you know, a long time now, eight years.  I have seen him go through ups and downs.  He does not need a nurse on a 24-hour basis.  He needs somebody who can be trained to take care of him.  Somebody who can learn how to do a G-tube feeding, can read a medication label.  They don't have to draw it up.  It's done for them. Somebody who will attend to him.  I think that he should have an RN come in and see him every, you know, two weeks, maybe twice a month, to assess how [he's] doing.  I mean, if it was somebody who did this on a long-term basis -- . . . I'm not a doctor, I'm not going to diagnose.  But I can do nursing assessments, and I think he should have that, again, to prevent these emergency hospitalizations.


This has been unfathomable, what Mr. and Mrs. Rapp have done over the 20 years that have transpired.  They can't do it anymore.  I don't think [Mrs. Rapp's] intuition, that was really good before, is as good anymore.  In don't think she's as perceptive as she should be. As she has been.  I think some of the times when she feels [Employee] is in crisis, he's not.  I think somebody else needs to be making those assessments.


If he were to have 24-hour care by somebody who was attentive and could learn these procedures, that's what I think would be appropriate.


Friedman testified the most cost-effective and medically-appropriate course of action would be to have a case manager assume all responsibility for the attendant care to include hiring, firing, supervising, and making sure training is completed.  Friedman did not think the use of an agency was a great idea because she was not convinced it would work.  However, she said, if the case manager scenario was not feasible, an agency would be preferable to an institution.


Based on her experience with the family and Employee, Friedman testified that it would be difficult for Mr. and Mrs. Rapp to not interfere with agency personnel.  "I would -- I'm doubtful."  Friedman's July 9, 1998 rebuttal testimony
 is summarized as follows.


1) Friedman testified about her opinions in relation to those expressed by Dr. Silverberg. 


I don't believe Dr. Silverberg has said his needs are unique.  I think he said his situation is unique, and that's his neurosurgical opinion, which I am not going to offer an opinion about. . . . His needs are not unique. . . . They are the same as other traumatically brain-injured people.  They are the same as other people who have movement problems, swallowing problems, feeding problems.  They are the kinds of needs we see in a lot of patients.

(Friedman July 9, 1998 dep., at 16-17).


2) Her "life-care-plan is not the equivalent of a nursing assessment plan, such as the one developed by Kerrick.  (Id., at 39).


3) Friedman testified she is not an expert at determining the level of care required by the Nurses' Practices Act.  (Id., at 42)


4) Friedman stated that the following activities are nursing tasks:  G-tube feedings and site evaluations, mental status checks, evaluation of condom catheter site and provision of medications.  (Id., at 44-45).


5) When Friedman contacted agencies for personnel, they sent either an LPN or RN because nursing tasks were expected.  (Id., at 53).


Tammi Yeager, L.P.N., testified at hearing on June 12, 1998.  Yeager testified she was hired on April 20, 1998, through AES to work as Employee's attendant for $15.00.  Yeager said she would not work for less than that hourly rate.  April 28, 1998 was her last day of work.


Yeager said she had a conflict with Employee's parents personally, and also had concerns about their interference with what she believes was necessary nursing care.  She said she received "inconsistent" instructions on how to perform tasks.  She would confirm her understanding with the supervising RN, only to have Mrs. Rapp insist she do something differently.  Moreover, she was instructed by Mrs. Rapp to not discuss her observations of Employee's status with doctors.  She was also instructed to not tell Kerrick, during her assessment, that physical therapy seemed to be having a beneficial effect because Employee was able to use his walker.


Yeager testified that she did not like the way Employee's mother talked to, or treated him.  On one occasion, she overheard Employee's mother tell Employee he will be dead in three years if he is institutionalized.  Mrs. Rapp would not let her take Employee to the park for an outing, according to Yeager, because the insurance company will be videotaping.  In Yeager's opinion, Employee's parents would not be able to remain objective and allow an agency to be fully responsible for his care.


Yeager testified that she has observed many of Employee's paranoid and obsessive behaviors noted in the medical records, and reported by medical providers.  Such behaviors include excessive brushing of his teeth and locking doors.


Ray Woodmansee, R.N., testified at the hearing on June 12, 1998 and by deposition on May 12 and 14, 1998.
  Woodmansee was a nursing technician from 1979 through 1983.  From 1984 through 1989, he was a clinical nurse.  He has also worked as a nurse auditor for Fortis Corporation doing medical case management and litigation support.  From 1989 through 1991, Woodmansee worked as a case manager for Eagle Pacific Insurance Company.  From 1991 to the present, he has owned his own business, currently called Health Care Management Services, providing nurse consulting services.  Woodmansee has always testified as an expert for insurance companies.


Woodmansee testified the Nurses' Practices Act, allows nurses to delegate functions to unlicensed persons or LPNs.  In his opinion, nursing diagnoses (like Kerrick's) are an academic tool, but are not used in the real world.  He works off the medical diagnosis rendered by a physician to determine the standard of nursing care needed.  


Woodmansee does not believe Employee requires 24 hour attendant care at home.  Assisted living, or placement in an extended care facility, would be appropriate because Employee's needs are not beyond the normal scope of care that could be provided in either place.


Woodmansee testified in his deposition
 taken on May 12 and 14, 1998 as follows:


1)  Hospitals do not allow, as a common practice, RNs to train and supervise a CNAs to administer medicine through G-tubes.  (Woodmansee dep. at 20).


2)  When obtaining information from Providence Home Health Care, Woodmansee learned that "there were no state laws that indicate that if the family hired somebody to work that they couldn't give the authority to that person to give medications.  Agencies, [however], set their own policy for what CNAs can and cannot do.  LPNs can do everything but I.V. pushes."  (Id., at 35).


3)  At Alaska Home Health Care, the "LPNs can do meds, everything except an I.V.  They can do G-Tube." (Id., at 36).


4)  At Greatland Home (assisted living), medications are dispensed to patients with a "signed release from the guardians."  Greatland also provides "24 hour care to patients with Alzheimer's and dementia." The cost is $2,900 per month.  (Id., at 37).


5) Another assisted home, Parkland, charges between $2,248 per month.  (Id.).


6) Angel Care Services charges about $3,500 per month for assisted living. (Id., at 37-38).


7)  Woodmansee thinks Employee needs 24-hour "oversight" and assistance with daily activities such as dressing, eating, taking medications, and cuing him to do some of those things."  (Id., at 75-76).


8) Woodmansee testified, at page 78:


[T]hat whoever takes care of him needs to be able to discuss with the doctor changes that they see in whatever that would be, physical changes or personality changes, as much like a mother would say you know, daughter is crying more than she normally does or something, so it would take somebody that would be able to say their son changes somewhere along the line.


9) In his experience, Woodmansee testified 24-hour nursing care was not usual and customary.  "[A]s far as providing skilled nursing to take care of a patient in the home 24 hours, it's a rarity.  Typically when patients need that type of care, either the family is there to provide it or they are institutionalized."  (Id., at 97).


10)  When asked whether Employee would know the difference between living in a facility versus living at home, Woodmansee responded:


I think he probably would for a short period of adjustment.  He would realize he is someplace else, but with the short-term memory loss, he is going to have some problems remembering certain things.  He does have long-term memory, so he will have memories of his home. . . .

(Id., at 100).


11) Woodmansee did not think the "extreme" safety measures as outlined in the agency proposals are customary and usual.  (Id., at 107). 
12) With regard to the frequency of physician visits, Woodmansee stated that unless medications were being changed:


I don't think he needs to be seen any more than once a month or once every three, because his medications remain relatively stable in what Dr. Brown and Dr. Matsutani have been prescribing.  If there's a change of medications, then I would say it's reasonable for a more frequent follow-up.  But once he's on a long-term medication and he's been on that, then he doesn't need more frequent [visits] than probably once a month or once  every three months.

(Id., at 117).


13) Woodmansee testified that the most cost-effective way to allow Employee to remain in his home would be to hire "certified nurses aides around the clock" and train them to give him medication and have the parents, as guardians give a release.  (Id., 122).


14) Woodmansee believes Employee's "[a]ctual skilled nursing needs are minimal."  (Id., at 123).


15) When asked his opinion about the proposal by AES, Woodmansee stated:  "My recollection is they were providing an RN, an LPN and a CNA on different shifts and an RN on the weekend.  It's Cadillac care, but it's not necessary."  (Id., at 130).


16) Woodmansee did not believe an RN would be required according to the Nurses' Practices Act.  (Id., at 131).


The testimony of other witnesses was provided by deposition.  Susan Klimow, M.D., and Barbara Smith, R.N., also testified on rebuttal.  We summarize their testimony first.


Susan Klimow, M.D., a physiatrist, testified at hearing by video-deposition taken on May 19, 1998.  (Dr. Klimow May 19, 1998 dep.).  Dr. Klimow testified that she was unwilling to continue the deposition if Employee's parents stayed in the room.
  She explained that Mr. Rapp stood up and yelled at her during a care conference, and Mrs. Rapp has, through other doctors, tried to put pressure on her to make statements.  (Id., at 6).


Dr. Klimow explained that she became involved with Employee's care, on referral from Dr. Brown in December 1996, when Employee was hospitalized for "increased vagal response" and suspected pneumonia.  (Id., at 13).  She limited her physical examination of Employee to neurological and musculoskeletal issues, and recommended that Employee get physical, occupational and speech therapy during his hospital stay at Providence Hospital.  (Id., at 14).


Dr. Klimow arranged for Employee to undergo a "modified barium swallow" to identify the specific difficulties Employee was experiencing with swallowing.  Dr. Klimow testified that the solution was going into Employee's trachea instead of down his esophagus. (Id., at 18).


In her discharge report, Dr. Klimow said that Employee's short-term care needs could be "met by trained care givers (personal care attendant, nurse's aides or LPNs)" but that "24-hour skilled nursing is not required."  (Id., at 20, 22).


With regard to the level of attendant care provided by Medicaid in the community, Dr. Klimow testified that such care would be 8 hours per day for an indefinite period of time.  (Id., 26). The maximum care, as an example, for a quadriplegic would be for four hours in the morning to assist with bathing, dressing, and range of motion exercises, followed by four hours in the evening to help the person get ready for bed.  (Id.).


Employee was readmitted for suspected aspiration pneumonia in January 1997.  On January 27, 1997, Dr. Klimow attended a care conference to determine the appropriate post-discharge care arrangements.  Dr. Klimow testified that because care providers were not available, at that time, she recommended assisted living or a skilled nursing facility.  (Id., at 32).  Employee's parents did not approve, and according to Dr. Klimow, reiterated their position that turnover would not be so high if the pay were better.  (Id.).


Although Dr. Klimow believes Employee needs personal care attendants, she does not believe it needs to be one-on-one 24 hours per day.  (Id.)  Regarding the cost and level of a skilled nursing facility, Dr. Klimow testified:


My impression is that a month stay at an extended care facility is $8,000 a month, where nursing care is available 24 hours a day as well as personal care attendants and, if appropriate, therapy staff and there;s recreational therapists available and activities.  And that would be done for approximately $8,000 at Mary Conrad Center or Providence Extended Care Center.

(Id., at 38).


 Although she was not certain of the upper limit, Dr. Klimow, testified the approximate monthly cost of an assisted living home for someone with Employee's needs, including a feeding tube, would probably be over $3,000.  (Id., at 39).  Based on her experience, Dr. Klimow testified that patients with Employee's medical needs are appropriately cared for in assisted living and skilled nursing facilities.  (Id., at 39-42).  Dr. Klimow testified there are physicians in Anchorage who have the experience to handle Employee's neurosurgical needs, including shunt revision, and would have to provide such care in an emergency.  (Id., at 43-44).


Employee needs care attendants to be available to him 24-hours a day, and Employee "will require this the rest of his life."  (Id., at 51-52).  Dr. Klimow explained that while it may be appropriate to consider Employee for a sub-acute care unit, there is only one in Alaska, and Employee would not qualify under the Medicare guidelines.  (Id., at 52).


If care is to be delivered in the home, Dr. Klimow recommended it be "managed by a case manager versus direct parent involvement . . . [h]owever, they would need to agree to this and support any case manager to avoid conflicts and disagreements."  (Id., at 56-57).


During her rebuttal testimony, taken July 8, 1998 (Dr. Klimow July 8, 1998 dep.), Dr. Klimow testified as follows:


1) In response to Dr. Silverberg's statement that Employee would be dead now if he had been put in a nursing home, Dr. Klimow admitted she was not an expert with statistics, but in her opinion, based on her experience in these facilities while attending to the patients she has followed, they get very good care.  (Id., at 11-12).


2) When asked if she would change her opinion based on Kerrick's nursing assessment of his 10 critical needs, Dr. Klimow testified that her opinion remains the same, she does not believe Employee requires 24 hour skilled nursing care, unless he again becomes acute.  (Id., at 12-16).


3) Dr. Klimow said the decision about who provides certain care, whether a skilled nurse or trained attendant, depends on the law.  (Id., at 21).


4) Dr. Klimow testified she is not familiar with Alaska nursing statutes, regulations and position statements (Id., at 23).


5) According to home health care standards, it is Dr. Klimow's understanding that tube feeding must be done by an RN.  (Id., at 27).


6) Dr. Klimow stated that giving medications through a G-tube is a nursing task, under the auspices of a home health care.  (Id., at 38-39).


7) Dr. Klimow expanded on her previous testimony regarding the tasks, including proper monitoring of changes, necessary to adequately care for Employee.  (Id., 42-52).


8) Dr. Klimow did not know whether people are at a high risk of infection in a nursing home.  (Id., at 53).


9) Dr. Klimow did not know if Dr. Silverberg's belief that an infection would put Employee at risk for a shunt infection was accurate.  (Id., at 54).


10) Regardless of whether AES's proposal for home care is legally sufficient, Dr. Klimow disputes that Employee actually needs skilled nursing to adequately meet his needs.  (Id., 58).


11) Dr. Klimow expressed her specific concern that Employee's needs might not be met in the home.


If his needs started to require -- if his needs could not be met in the home, then alternative disposition plans might need to be made.


. . . .


[I]f he [had] 24-hour . . . -- skilled nursing needs for whatever reason and that it couldn't be met with care givers or parent care, if they wanted and could be involved, then if he needed something monitored for whatever reason on a regular basis, it is not the standard in the industry.  I have no patients who receive 24-hour skilled nursing care at home.

(Id., at 62-63).


12)  Dr. Klimow testified "it is not standard procedure to require in the home an RN eight hours a day" nor is "skilled nursing 24-hours a day . . standard in the Anchorage community."  (Id., at 69).


Barbara Smith, R.N., testified by deposition taken on May 1,  1998 (Smith dep.) that she is a registered nurse employed by AES and her title is "Hospital Clinical Coordinator."  (Id., at 3).  She testified she is in charge of a local nursing register used to assign personnel to hospitals, doctor's offices, and in this claim, to the Rapp home.  (Id., at 3-13).  AES charges 55 percent of the employee's first month's salary as their placement fee.  (Id., at 11).


Smith testified that Employee's parents initially contacted her to assist them in finding care attendants, specifically CNAs, because they were having trouble locating people.  (Id., at 16).  Smith advised them she could not place CNAs in their home because of "nursing statute laws."  (Id.).  The first person placed in the home was Rick Herron, R.N., without charging the placement fee.  (Id., at 18).  Herron worked there for about six months before mutual disagreements between the Rapps and he resulted in his termination.  (Id., at 19). Other placements in the home were for LPNs, including Yeager.  (Id., at 23-29).  Smith said Yeager told her she quit because she was asked to do laundry and because she, like Herron, felt it was important to communicate information she had about Employee to Dr. Brown during visits.  (Id., at 29).


Employee's parents eventually asked Smith to assume the responsibility of staffing attendants.  (Id., at 32).  Smith explained that she would have to work up a proposal for staffing in compliance with nursing statutes.  (Id.).  Smith based the cost of her proposal on the  median hourly wage for an R.N. ($21.48), an L.P.N. ($15.17), and a C.N.A. ($10.20) to staff the home for 24 hours, seven days a week.  (Id., at 34).  Smith testified this is the first proposal for long term care she has prepared to provide nursing staff in a private home.  (Id., at 13-14).


During her rebuttal deposition, taken July 10, 1998 (Smith July 10, 1998 dep.), Smith testified as follows:


1) In response to Friedman's testimony that Employee's parents would have a difficult time not interfering with care provided under the AES proposal, Smith stated she has "seen indications that [Employee's parents] are already sort of accepting an approach that an agency might use."  (Id., at 8).


2) Smith also disagreed with Dr. Aurora's statement that an agency would not have the continuity of care Employee could better get in an institution.  Smith said she intends to hire people into the position. "It wouldn't be a revolving door where we would just place people a day here or two days here or four days there."   (Id., at 9).


3) Smith testified a nurse case manager, or RN, is in charge of the totality of care and is responsible for all of the delegation and accountability of care.  (Id., at 22).  When unlicensed personnel, other than family, are performing nursing tasks (other than incidental to personal care) that have not been properly delegated, to either an LPN or CNA, they are performing an unlawful act.  (Id., at 23-25).


4) Smith testified, based on her experience with two RNs, that licensed RNs would not go into a home and provide skilled care unless there was a "working care plan or nursing diagnosis, or signed medications sheet from a doctor."  (Id., at 32).


5) Smith testified that she confirmed the adequacy of her proposal with the State Board of Nursing.  (Id., at 33-34).


6) Smith did not think the "middle of the road" plan suggested by Friedman (during her rebuttal testimony) of having a live-in RN case manager was economically feasible, or if implemented, might run contrary to labor laws and safe nursing practices.

(Id., at 37-38).


7) Smith testified AES would make a profit if it was selected to provide plan services, but she deferred to the AES accountant regarding the amount of profit.  (Id., at 49).


8) Smith said if a consistent plan, implemented by skilled people were put in place, it would possibly reduce the need for doctor visits, because there would be better communication between the doctors and Employee's care takers, as well as mitigating potential complications.  (Id., at 53-55).


9) Smith has never worked as a case manager, like Kerrick and Friedman have.  (Id., at 61).


Kenneth Pervier, M.D., a neurologist, testified by deposition, taken April 1, 1998 (Dr. Pervier dep.), that he has prepared a total of two documents in relation to this claim.  (Id., at 4-5).  A letter dated April 26, 1996, Exhibit 1 to his deposition, states, in pertinent part:


The patient was not examined.  It is obvious, even without records, that the patient really needs to be continually followed up at Stanford considering that his where the preponderant amount of an extensive surgical and medical history has been carried out.  The degree of skill and follow-up that this patient needs at this time is not really available here in the state.  Because of this, the patient was given a written request for immediate evaluation at Stanford in order to apply for flight discounts . . . . [Once] this patient is stabilized, if this is a possibility, that he would look into being followed essentially continuously at Stanford, going back for a once-to-twice yearly visit as required by them, depending upon their desires.

Dr. Pervier explained that Dr. Brown had referred Employee for a neurological evaluation and "I believe [Employee's] parents were looking for someone who would agree that his medical condition required care outside the state and they were not getting that from Dr. Brown."  (Id., at 5).  More specifically, Mrs. Rapp was trying to "find somebody who would justify the funding to go to Stanford actually on a recurrent basis, almost like an open ticket kind of thing. . . ."  (Id., at 7).


In a September 27, 1997 letter to Attorney Davison, Dr. Pervier states, in part:


I simply believe with the parent's degree of dissatisfaction with the abilities of the medical community here that no physician would be capable in the parents' eyes of performing adequately in the care of their son, and they would simply just skip from one doctor to another, either firing that physician  from their son's care or angering the physician to the extent that the physician would withdraw from their son's care.

(Id., at 11; Exhibit 2).


Dr. Pervier testified that there are was nothing unique about Employee's condition that would prevent Anchorage physicians from assuming his care, even shunt revisions.  (Id., at 12, 17).  Dr. Pervier admitted that his first letter was not honest and accurate.  (Id., at 26).  


Referring to the last paragraph of his second letter, which states, in part:  "I am just not sure at this point which physicians would be willing to deal with the type of sarcasm and abuse that might come from the family in their dealings with the medical community,"  Dr. Pervier testified that he was "simply referring to the way Mrs. Rapp presents herself, very aggressive, very domineering, absolutely no concern for the care or the abilities of the local physicians and there is nothing held back about that." (Id., at 32).  Dr. Pervier testified that it would not surprise him if Dr. Kralick was reluctant to take on Employee's care.  (Id., at 34).


Dr. Pervier testified that case complexity would not keep physicians from taking the claim.  "Case complexity can be handled.  It comes down to not walking into the bear den. . . . my God, no surgeon worth his salt and his insurance would even step into that . . . big pile of poo."  (Id., at 36).


Louis Kralick, M.D., a neurosurgeon, testified by deposition, taken April 7, 1998 (Dr. Kralick dep.), that he evaluated Employee on December 4, 1990.  Dr. Kralick testified that based on his evaluation and examination, there was nothing that concerned him about taking over Employee's care.  (Id., at 7).  Kralick recalled a discussion with Dr. Horning that having a local neurosurgeon involved "would preclude a lot of emergent flights out of state for neurosurgical evaluation at Stanford, . . . ."  (Id., at 8).  In a September 4, 1991 letter to Dr. Horning, Dr. Kralick wrote:  "I would be happy at any time to evaluate [Employee] for shunt problems and repeatedly offered this to his parents as an option should they not wish to go out to Stanford."  (Id., at 9; Exhibit 3).


Dr. Kralick saw Employee on October 1, 1996.  (Id., at 11).  Dr. Kralick testified:


I had agreed to see him one more time because I was really not too pleased with the way his family and dropped the continuity of care after we had made arrangements to take care of him.  So I wanted to basically see how [Employee] was doing and see if there were any ongoing acute problems.

After Employee returned from a shunt revision at Stanford, Dr. Kralick saw him in consultation with Dr. Brown on November 20, 1996.  (Id., at 31).  Dr. Kralick's impression was "possible shunt dysfunction." (Id.)


Dr. Kralick did not have an opinion about whether the Stanford care in 1996 and 1997 was reasonable and necessary, but he testified he would have been willing to perform the valve replacement that was performed in October 1996.  (Id., at 34). Dr. Kralick said the "skill to do a shunt operation is available in the state."  (Id., at 37).  However, in his February 19, 1997 letter to State Farm, Dr. Kralick indicated there were no capable medical providers available.  Dr. Kralick affirmed that was, and remains, his opinion.  (Id., at 39).  Dr. Kralick explained:  "Stanford had been performing so may operations they had an idea that was their own in terms of the plan of shunting in his case, and I don't think I as someone not involved with the multiple shunt operations has as much knowledge and experience with his case in particular." (Id., at 40).


Dr. Kralick said he is capable of taking over Employee's care if he had "an emergency that required neurosurgical intervention, . . . . But [Employee] and his family group had over time proven so difficult to deal with in their interactions with a number of physicians that it seemed to be the smoothest course for him to be treated by the neurosurgical department at Stanford."  (Id., at 18-19).  He is not interested in accepting Employee's case now because he does not have the support of the family.  (Id.)  Dr. Kralick said he was never threatened of treated abusively by the family.  (Id., at 43).  
Robert Hall, M.D., an internal medicine physician, testified by deposition, taken May 18, 1998 (Dr. Hall dep.), that his first contact with the Employee was when he was hospitalized in 1981 for an embolus in his left thigh.  (Id., at 4).
  In Dr. Hall's opinion, Employee required treatment from a vascular or neurosurgeon, and at that time, there were none available in Anchorage, because Dr. Dempsey, the only neurosurgeon in Anchorage then, did not want to handle the surgery.  (Id., at 6).  Dr. Hall referred Employee to Stanford because it was a tertiary facility with a "known representation in neurosurgical and vascular work and a center of excellence and not all that distant from our location."  (Id., at 7).


In 1982, Employee was rehospitalized for a recurring embolus in his left eye.  Because there was no one in Anchorage to handle the problem, Dr. Hall again referred him to Stanford.  (Id., at 9).  Dr. Hall continued to send Employee to Stanford for care because "there was not a neurosurgeon who assumed his care in Anchorage and . . . [given] the complicated course and multiple procedures. . . it was my feeling that he still needed a tertiary care facility and the kind of neurosurgical care that you get at an academic institution."  (Id., at 10-11; See also, 22-23).


John Hanley, M.D., a neuropsychiatrist with a practice in neurobehavioral
 medicine, testified by deposition, taken on May 20 and June 1, 1998 (Dr. Hanley dep.), that he evaluated Employee in 1992 at Employer's request.  When Dr. Hanley saw Employee, he noted "new episodes of anger with profanity, striking out at objects, . . . increased lethargy,. . ., increased difficulty walking and increased falling. . . .[with a] virtual absence of short-term memory function."  (Id., at 38).


Dr. Hanley testified that Employee told him he "definitely prefers the present situation of living at home with his parents to other arrangements."  (Id., at 43).  During his interview with Employee's parents, Dr. Hanley testified that they related the experience they had with the loss of their other son, who died because of medically unchecked, widespread peritonitis.  Dr. Hanley testified that because "they had undergone this terrible experience . . . it condemned Anchorage medicine in complex cases in their eyes, . . . frankly and forever."  (Id., at 47; See also, 53).


Dr. Hanley likened the approach of Employee's care to "crisis-oriented management."  (Id., at 51).


[T]his fragmentation of care is highlighted by the inability of Dr. Horning, [Employee's care attendant], the parents or Employee to tell . . .[me] exactly what the medication regime was when we saw him. . . . He was taking Tegretol, but they couldn't tell us the dosage.  He had taken Ritalin the day before his examination, even though . . . it was supposedly discontinued jointly via Dr. Silverberg and Dr. Horning two weeks [before] and we couldn't really determine whether or not he was on Dexedrine. 

(Id., at 52; See also, 191-192).


Dr. Hanley concluded his report with the recommendation the case be settled.  He based this in part on representation made by Employee's parents.


And I felt that it was very unlikely that the situation between the carrier and the parents was ever going to resolve it light of what they had told me, and that since they essentially were taking the son to Stanford whenever they felt that was necessary they were really directing the care themselves, and that if there could be a lump sum settlement so they could use the proceeds as they felt best for their son, that would be better than this eternal clash with the carrier which probably has adverse effects on the son.


. . . .


So that I felt that for all concerned that the best thing for [Employee], as I felt then and feel now, is that he be in a structured environment with a medical person responsible and calling the shots.  I still think that.

(Id., at 55-56).


Dr. Hanley testified that by the term structured environment, he meant a place "where there is a routine that he can be led through, where there are people around keeping an eye on him, where if a medical need comes up, the staff can contact the relevant person."  (Id., 61).  As for the parents involvement, Dr. Hanley said he "was envisioning the parents being involved to the extent they would visit him and spend as much time with him as they wanted, but they would not be directing his medical care."  (Id.).


As an example, Dr. Hanley discussed the trip Employee took to Stanford in the spring of 1996 when Dr. Pervier referred him, without even performing an examination.  Based on his review of the records, Dr. Hanley found Employee was having seizures, which he had not had in a long time, because his Tegretol had fallen below therapeutic levels.  (Id., at 66).


I think its quite dangerous under those circumstances to a patient to be put on an airplane. . . not that the flying itself is necessarily your risk, but a patient who's having seizures breaking through when previously they weren't having them, is at risk for status epilepticus.

(Id., at 70; See also, 202-203).


Dr. Hanley, like Dr. Aurora, felt Employee's seizures were brought on by conditions which could have been adequately handled in Anchorage especially since there was no objective evidence found that the shunt was malfunctioning.  (Id., at 78, 81, 83-84, 85).  Unlike Dr. Aurora, however, Dr. Hanley believes Dr. Silverberg correctly performed surgery to remove the shunt which was malfunctioning because of infection.  (Id., at 209; 243).


With regard to Employee's visits with Dr. Matsutani,
 Dr. Hanley did not think they were reasonable or necessary for several reasons.  He explained them, at pages 91-94 of his deposition, as follows:


1)  Simply seeing Employee and writing down observations does nothing to further Employee's progress.


2) Dr. Matsutani does not communicate his findings with other physicians in Anchorage or Stanford, he just schedules another visit.


3) Medications are already provided and Stanford is doing the managing without Dr. Matsutani even questioning it.


4) In the 91 visits, Dr. Matsutani has only introduced one new medication on his own, Zoloft, and a second medication, Risperdal, after conferring with his nurse.


5) Although Employee was showing paranoia and aggression, he only manipulated the Zoloft once and the Risperdal three times.


6) Dr. Matsutani "waited all that time" before starting Employee on an antipsychotic drug even though he shown symptoms of paranoia from the beginning.


In summary, Dr. Hanley stated:  "I don't think [Employee] needs this many visits.  [Dr. Matsutani is] not really managing the medications. And I have great difficulty understanding what he's contributing to [Employee's] care."  (Id., at 94-95).


Based on his review of Dr. Matsutani's deposition testimony, Dr. Hanley was asked if he saw any evidence of mental status evaluation.  Dr. Hanley replied:  "Well, he says he looks at this level of functioning in the office and another place says he looks at the interaction between [Employee] and the parents and the care givers."  (Id., at 99).  Dr. Hanley said this does not amount to "giving him formal mental status questions even to a minimum in order to have a baseline to go against.  Just repeating this stuff isn't really doing anything for Employee."  (Id.).  Dr. Hanley discredited Dr. Matsutani's occasional communications with Dr. Brown when he sees him in the hallway, as "hardly communicating on a regular basis with other physicians involved."  (Id., at 100).


Dr. Hanley also believed that the numerous visits spent "monitoring" have not lead to any effective "interventions" during the "real crisis times when he could have benefited from being seen by a psychiatrist.  (Id., at 133).


Dr. Hanley felt Employee needed psychiatric intervention when his mother called Dr. Matsutani's nurse explaining he was paranoid, combative, swearing and obviously getting out of hand.  (Id., at 147).  Dr. Hanley testified:


[Employee] needed to be assessed by a psychiatrist with respect to his behavior at the time. . . asked questions. . . pinned down about what was going on. . . and for quite a while now, he's needed to be on antipsychotic medication for his paranoia, in which, I said, he should have been seen at the time, and not only medication for paranoia, but also for combativeness and aggressiveness. . . .

(Id., 148).


With regard to Employee's ability to learn new things, Dr. Hanley testified that many people, like Employee, can do complex things if they have a decent long-term memory, but that does not mean Employee "can acquire new knowledge about something new and different."  (Id., at 141).  "You have to be able to gain new knowledge in the immediate memory and short-term memory and have it stay there for it to become long term, and that, . . ., is something that he's not capable of doing."  (Id.).


Osamu Matsutani, M.D., a psychiatrist, testified by deposition taken on April 9, 1998, May 4, 1998, and May 6, 1998.  Since 1991, Dr. Matsutani testified, he has primarily been doing Employee's medication management.  (Dr. Matsutani April 9, 1998 dep., at 14).  When Employee was initially seen, Dr. Matsutani noted significant short-term memory loss, more perserveration (repeatedly talking about certain issues), less alertness, and greater difficulty walking.  (Id., at 21).  "And my assessment here was that maybe either the patient was more symptomatic, maybe something was going on.  We were monitoring him and checking him and maybe that meant his status had changed somewhat."  (Id.)  Dr. Matsutani explained that it is difficult to determine whether a change in symptoms is related to his shunt or his medication.  "It's a very delicate kind of thing.  It's a matter of judgment, and that's what you try to -- many times you can't tell."  (Id., at 22). 


In late December 1991, Dr. Matsutani "began the management of administering the medication up here from Stanford."  (Id., at 27).  On May 21, 1992, Dr. Matsutani contacted Dr. Silverberg regarding the results of some blood work he had ordered to monitor Employee's Tegretol usage.  (Id., at 31).  In June 1992, Dr. Matsutani noticed, for the first time, Employee was more paranoid and frightened the "insurance company was trying to actually kill him."  (Id., 32).  "And he was concerned, he was quite paranoid and he called out to find his keys. . . .  He keeps his keys with, takes them in into the bathroom, won't let the caretakers get access to them. . . .   He's somewhat obsessive about them."  (Id., at 33).


Dr. Matsutani explained the basis of Employee's paranoia as follows.


[W]hen you don't have all your senses, you get paranoid.  People who have hearing loss hear voices.  If you don't have control of your environment like [Employee] doesn't, that increases the anxiety.  Some people say paranoia is a heightened sense of reality.  He was having a hard time.

(Id., at 34)


In August 1992, Employee was having problems with his mother.  Dr. Matsutani testified:


I believe he was upset with her.  The father had been pretty upset with mom too and they were having some difficulties.  And father mentioned, I believe, to [Employee] some things that had happened and reminded [Employee] about high school kinds of things and other things, and it became sort of psychologically pretty odd during this time.  [Employee] took on the fear of what people had been telling and it played into his paranoia, his fear.  I'd say that he became afraid of his mother.

(Id., at 35).


By December 1992, Dr. Matsutani noticed no increase in paranoia and Employee was not able to recall any difficulty with his mother.  (Id., at 37).  Employee's situation, psychologically, remained stable until September 1993, when Employee's parents felt there were noticeable changes.


[Employee's] gait was continuing to deteriorate; verbalization changing, alertness changing, endurance decreased.  And the attempt was to try to not overreact and go to Stanford, because it's so easy.  Because of the anxiety they wanted to go ahead and take [Employee] again to see what was really happening with him, to see whether there were indications that he should go to Stanford or not.  So I brought him back within a week just to help the family as well as the care attendants get some comfort level, . . . .


. . . .


I saw him in a week; I was very concerned about it, and the plan was to go to Stanford.

(Id., at 44-45).

Dr. Matsutani saw Employee about three weeks after he returned from Stanford.


Every time [Employee] comes back from surgery he tells me he's had surgery 21, 22 times and he hates it. . . . So he just was upset that he had to go down and do this. . . [H]e was touching the surgical scars and would act up and he would feel real uncomfortable with his shirt.  Everything would be -- very hypersensitive, . . ., nerve endings would come back to him.

(Id., at 48).


Dr. Matsutani explained that Employee has seen Paul Craig, Ph.D., intermittently, because the family had a relationship with Dr. Craig.  (Id., at 54).  Drs. Craig and Matsutani agree there is a pattern of behavior where Employee is unable to remember things previously discussed with him.  (Id., at 55).


Dr. Matsutani felt that consistency in the caretakers is important.  (Id., at 56).  Although, Dr. Matsutani said, he is not certain why Employee feels the way he does.  "We don't know sometimes why he gets angry; he just gets irritable.  Maybe that the person is new, doesn't recognize him, doesn't know him.  He gets more paranoid because he doesn't have the consistency."  (Id., at 56).  


In July 1995, Employee's condition was deteriorating, so Friedman and Mrs. Rapp called for a conference with Dr. Matsutani.  "We had known he was paranoid but didn't think it was to the point where we should medicate him.  (Id., at 63).  Because Employee seemed "a little more depressed, isolated, and sad" to his care attendant (Monte Kuhn), Dr. Matsutani increased his Zoloft to one-and-a-half times the level it was previously.  (Id., at 63).


Dr. Matsutani explained the reasons Employee's paranoia might be increasing.  "Medications could do it, . . . [but] there were reflections of paranoia before medications were given and psychologically we know when people don't have control they have a tendency to be much more paranoid, fearful. . . . I didn't think it was related to the medications; I thought it was related to his life situation, . . . ."  (Id.)


 In September 1995, Dr. Matsutani moved the administration of Employee's Zoloft from the morning to evening because Zoloft can sedate and Employee was showing sign of grogginess.  (Id., at 64).  By changing the timing of the Zoloft, Employee could sleep while sedated.  (Id., at 65).  Changing the Zoloft administration did not seem to help
, however, so Employee returned to Stanford for evaluation of his intracranial pressure by Dr. Silverberg.  (Id.).


While at Stanford, the decision was made to place the G-tube for feeding.  On return, Dr. Matsutani noticed Employee was increasingly  agitated because of his inability to eat.  "[E]mployee became pretty agitated with that because they wouldn't feed him. . . . He started obsessing on that stuff."  (Id., at 66).


On January 6, 1997, Dr. Matsutani met with Employee's mother while Employee was at home.  "They couldn't get him to leave home, . . .He was begging for food.  He was still getting pretty agitated. . . .I started him on Risperdal.  It's an antipsychotic medication."  (Id., at 80-81).  At the same time, Mrs. Rapp explained she and Mr. Rapp were having difficulties, he had left the home and was living with his daughter's family.  Dr. Matsutani testified that while he had worked with Employee's parents in the past, he could not any longer because of his relationship with Employee.  (Id., at 86).  On January 14, 1997, "the family . . . stopped the [Risperdal]."  (Id., at 83-84).    


Also, in January 1997, Employee was hospitalized for fractured ribs after he fell.  "He would forget that he couldn't balance himself and he would fall.  He didn't remember that he couldn't walk."  (Id., at 67).


In June 1997, Dr. Matsutani cut the prescription for Risperdal in an effort to reduce his sleepiness yet maintain some therapeutic care for his paranoia and combativeness.  (Id., at 94).  By July the medications seemed to be working; Employee was less paranoid.  (Id., at 95).


On April 14, 1998, Dr. Matsutani met with Employee alone to ask him where he wanted to live.  When asked if Employee can adequately convey those feelings, Dr. Matsutani said:


Sometimes he can.  He has intermittent -- he sure knows what he wants, at that moment anyway. . . . [Employee] still has feelings and emotions.  In fact, he's more like a kid.  He responds probably more from a motive kind of perspective than from a cognitive perspective, because he doesn't have the cognitive capability anymore. . . .  He said he wanted to be at home and he wanted to have the kind of care that he was having.

(Id., at 103).


Dr. Matsutani does not think Employee can be adequately cared for in either an assisted living home or skilled nursing facility.


I worked at Our Lady of Compassion or Providence Extended Care, and in my opinion they do not get the level of care that could keep [Employee] functioning and viable . . . .I worked there for several years seeing patients . . .for the first five years when I came into practice I was going to Our Lady of Compassion at that time, Providence Extended Care now, and was seeing patients over there.  I don't think that they have the nursing staff or the availability to be able to monitor him.


I suspect that he would probably have to be put in soft restraints,
 because [Employee] has a tendency to get up out of his bed sometimes and would forget that he couldn't walk and would fall.  And I think that the institution might put him in restraints or might chemically restrain him.


The problem with that is that aspiration and lack of breathing and all that kind of thing can occur and there can be risk of pneumonia . . . .

(Id., at 108-109).


Dr. Matsutani described the medications he is monitoring and the anticipated schedule for follow up.  He testified:


Currently it really depends on his level of care.  I'm monitoring his Dexedrine
 suspension, his Risperdal
 and his Zoloft.
 . . . He's on multiple medications that can't interact.  He's on Tegretol, which is an antiseizure medication, and sometimes that can interact too with some of the other medications.  And we don't take a blood level.  Tegretol is a medication where they get a blood level and Dr. Downs, [a neurologist], is the one who does that.  And I have several reports from Dr. Downs that he sent me after seeing [Employee].


We were seeing him on a monthly basis or every two weeks depending on his alertness, and that's what I would anticipate. . . . If he remains static, that would be my plan.

(Id., at 111-112).


Dr. Matsutani testified that it is very difficult and complicated to diagnose and manage Employee's psychiatric medications because he has no short-term memory.  When monitoring, Dr. Matsutani explained, he relies on "signs and symptoms".  "Signs are something we can see. . . .Symptoms are things patients will tell you, something that is internal . . . . We don't have that kind of clue with [Employee], because his short-term memory is so limited."  (Id., at 115).


We can see some signs, yet we have another complex issue of his head injury and the waxing and waning of his alertness.  Then included with that we have, then somebody that may have an infection, has a shunt in.  So trying to assess what it is we have to do for him becomes very complicated.

(Id., at 116).


Consequently, Dr. Matsutani said he has to rely on the observations and histories provided by his caretakers and mother.


Because [Employee] cannot convey those kinds of things . . .in an appropriate manner, because he can't remember what's happened.  He can't remember when he fell; he can't remember his obsessive traits or brushing his teeth too much or doing other kind of things, . . . .  So it becomes a nightmare in trying to figure out what's really going on with him.

(Id., at 117).


Complicating matters further, the Employee's immune system was also altered as a result of the head injury.   As a consequence, Employee's white blood count does not go up when he has an infection, like a normal person's would.  "So you don't have the typical kinds of things that you can utilize in order to determine whether he has an infection or not. . . .  [A]t Stanford they had to open the shunt and were able to get bacteria off the shunt but had no idea there was infection. . . ."  (Id., at 126).  For this reason, mental status evaluations are important to prevent unnecessary trips to Stanford.  (Id., at 127).


On May 6, 1998, Dr. Matustani's deposition was concluded.  (Dr. Matsutani May 6, 1998 dep.).  Dr. Matsutani testified that if Employee were not on Dexedrine he would be able to see him less frequently.  (Id., at 4).  


Dr. Matsutani explained that Employee's mental health would decline if Employee could not live in an environment of consistency.


Consistency is important to all of us, okay, about the comfort level that we have with our dwelling, with the individuals that we interact with.  And too many transitions will increase [Employee's] paranoia, again because he ha short-term memory loss anyway.  He sees these new people who are coming in or doing things that are different than what he's accustomed to.  They don't know his routine. . . .  And it causes a worsening of his condition if you don't have consistent care.

(Id., at 14).


For this reason, institutionalizing Employee would likely increase his paranoia and obsessive compulsive behavior.  (Id., at 19).  Dr. Matsutani testified:  "He'll become less and less able to go out if he becomes very paranoid because he'll think everybody is out to get him.  He cannot decipher from his cognitive ability what's dangerous and what's not dangerous, and he'll have a hard time."  (Id.).


Dr. Matsutani explained that if a person has no long-term memory, s/he "will not develop any comfort level or bonding, or if you don't have a sense of familiarity . . . ."  (Id., at 20).  But Employee does have a long-term memory and it able to recognize people and his dwelling.  "So for [Employee] that's a comfort level that's consistent and available for him to draw back on and to develop some comfort."  (Id.)  If Employee were institutionalized it would be "very stressful" and his condition "would become worse."  (Id., at 21; See also, 39).


With regard to the frequency of his mental status evaluations, Dr. Matsutani testified that Employee is a very complex individual.  "His mental status can change very rapidly.  He needs to be assessed regularly."  (Id., at 32-33).


In concluding, Dr. Matsutani said he has not had many patients like Employee.  "Not many like this, . . . with short-term memory loss. . . .  I see a lot of people with head injuries but not like this.  They have a tendency to be more acting out and aggressive. . . ."  (Id., at 60-61).


Linda Hastain, R.N., testified by deposition taken May 11, 1998 (Hastain dep.)., that she has worked in the home health care field approximately eight or nine years.  (Id., at 4).  She owns CareNet, which has been in business since January 1996.  Hastain testified that round-the-clock nursing care is not the insurance industry standard.  (Id., at 9).


CareNet provided personnel for Employee's care, in his home, after he was released from Providence Hospital between January 6 through 20, 1997.  (Id., at 13).  Providence Home Health Care was covering primarily the day shift and CareNet provided LPNs and/or RNs on the evening and night shifts.  (Id., at 11).  Hastain explained LPNs or RNs were necessary for two primary reasons:


[Employee] had a traumatic brain injury from long ago and was also prone to some seizure activity, as well as he had gastrostomy tube and the medications were being given through that G-tube.  The concern I had was with the medications and the route because certified nurse aides are not allowed to give medications through that route. . . .  As the supervising RN, it's not within my purview to assign that as a responsibility to a nurse aide.

(Id., at 11-12). 


During the first week, one of Hastain's LPNs, who she described as a very consistent person, asked to change from the evening to the night shift.  Hastain said this request was unusual and inquired as to the reason.  Hastain testified:


She found that it wa -- what she told me was that it was difficult to try to do her work due to Mrs. Rapp always coming in constantly and wanting to make changes in the routine, and that included changes in the times of the medication or type of medication that was being given. . . . she felt that her license was potentially at jeopardy . . . .

(Id., at 17).  


Hastain said Mrs. Rapp discharged two of Hastain's employees during the two weeks CareNet provided services.  Mrs. Rapp would not allow one person, an LPN, to use the telephone to notify Hastain of her termination, so she contacted Hastain in person and filed an incident report.  The report said she had a disagreement with Mrs. Rapp "wanting to make changes in how we did our care and when things were ordered."  (Id., at 21).  The second CareNet employee was an RN, who Mrs. Rapp did not like because she "smokes, argues, talks all the time, is bossy and unethical."  (Id.)


Hastain said CareNet only covered one more night shift and then terminated the assignment.  She testified:


I pretty much gave Mrs. Rapp notice that we could not -- if she was that unhappy with our care givers that I would not be able to provide -- I don't have an unlimited amount of staff to keep bringing in people every time she questions someone's care.

(Id. at 24).


With regard to the use of restraints, Hastain testified that they are "used only under very special circumstances. . . . Mostly in institutions, there is a  limited use of them nowadays.  They would rather have a sitter type person who is physically sitting there watching them than to physically restrain them."  (Id., 25-26).  It was Hastain's professional opinion, Employee could be left for several minutes without harm being done.  (Id., at 40).


Hastain testified Employee could appropriately be placed in an assisted living home where there was a registered nurse available to "oversee daily type care but not necessarily round-the-clock licensed personnel."  (Id., at 32).  Alternatively, if Employee remain in the home, Hastain said:


The most practical situation would be to staff it with "nurses aides and then have an RN come in at least once a day and to the physical assessment for the day and manage the medication routine either by just specific visit from an LPN or an RN who is licensed and trained to do it by G-tube.

(Id., at 32-33).


Kathleen Moran, R.N., testified by deposition on May 11, 1998, (Moran dep.), that she worked at Providence Home Health Care when she was assigned to be Employee's case manager in April 1996.  (Id., at 5).  Moran testified she has taken care of other people like Employee and that they are "quite often in a group home, or assisted living, or extended care. . . ."  (Id., at 13).  Moran said someone "like Employee would need somebody around for 24 hours."  (Id., at 20).  Moran testified that because of Employee's loss of short-term memory, you could not rely on teaching him self-care.  (Id., at 22).


Moran thought that if Employee's condition remained stable, he could be cared for in his home by CNAs 24 hours a day with a periodic visit by a nurse.  "Quite often when you have somebody really stable and there's not much change, generally every four weeks is enough."  (Id., at 26).  Additionally, Moran thought that a long-term care facility or group home would provide continuity of care.  "The group homes specifically were developed for this type of setting because it's an environment with like people.  (Id., at 29).


Jeanne Romance, R.N., testified by deposition on May 11, 1998, (Romance dep.), that she has worked for Providence Home Health Care for about five years.  (Id., at 4).  She assisted Jill Friedman in placing personnel in the Rapp home from December 1995 to June 1996 as "fill-ins" for the regular private hires.  (Id., at 8).  She was also involved with the plan to provide skilled nursing services in the Rapp home after Employee's discharge from the hospital in January 1997.


Romance said she used LPNs because home health aides are not permitted to deliver medications and G-tube feedings.  (Id., at 13).  Romance also believes Employee requires 24 hour supervision, and as an agency, she has no choice, by law, but to provide the level of care dictated by Employee's needs, in this case at least an LPN.  (Id., at 23). "So I believe that many of the needs that [Employee] has can be provided by somebody who is not a registered nurse."  (Id., at 24).  Romance thought that assisted living could be an option, if it was properly staffed and there was a good balance with the other residents.  (Id., at 27).


Well, I can envision a couple of things.  I see successes in Hope Cottages, assisted living homes when it's the right makeup with the resident, thinking in terms of the socialization, the adult socialization type things.  Where a ratio is such that he can get his supervision and not feel like he's left alone, that there's somebody there that has the medical knowledge to be able to handle his needs.  I can envision that.


I actually envision that because there is a little bit more continuity also.  That's the one thing with agency coverage, I don't see as much continuity.

(Id., at 69).


Romance testified the proposal for 24 hour care Romance prepared at Friedman's request is no longer available because she does not have the staff.  (Id., 39).  She warned too that she generally does not hire for a case, because if the patient does not need the care (death or hospitalization), then there are people out of work.  (Id., at 39).  For that reason, she would need approval from the director or chief financial officer to hire six to eight people for a case.  (Id., at 72).  Romance also said the use of restraints should be limited.  "They are used very cautiously." (Id., at 43).


She pays CNAs $9.17 to $11.46 per hour, with benefits if they work over 20 hours per week.  (Id., at 70).  Skilled nursing personnel are paid higher rates depending on whether they are full-time or intermittent.  (Id.).


Carrie Clark, the adjustor assigned to handle Employee's claim by Employer's insurer, testified by deposition taken May 22, 1998 (Clark dep.), that she has worked for State Farm Insurance Company since 1983.  (Id., at 3).   She was assigned Employee's workers' compensation claim in December 1996.  (Id., at 13).  


Based on her understanding of the parties' 1992, board approved, Compromise and Release (C&R), and a labor market survey prepared by Friedman dated February 19, 1996, Clark pays care attendants $10 per hour.  (Id., at 17-19; 22).  Clark believes $10 an hour is fair.  (Id., at 24).  Clark was not sure whether she received bills from attendants for $15 per hour.  (Id., at 27).


With regard to attendant attrition, Clark testified:


They call and they tell me whatever they want to tell me.,  I don't solicit information out of them; I just simply talk with them.  Tanesha [Santemore] was one of them.  She came in and talked.  I talked with  Marla [Mosher].  I talked with Celeste [Halliday].  I have talked with Greg Johanssen.  I have talked with -- I don't know who all else, a lot of them.  The majority of them, when they call me and they tell me whatever it is that's going on, they all feel compelled to tell me why they quit.  The majority of them I refer on to Jill.

(Id., at 46).


Clark testified she had difficulty handling the claim because of interference by Employee's parents with the attendants. (Id., at 66).  


In addition to the problem with the agencies, it was extremely difficult to keep care providers in the home.  We couldn't -- the turnover was very bad.  It wasn't due to the money; it was due to problems in the home and the interaction with the parents.

(Id., at 67).


Clark testified she relied on the C&R and letters from doctors  indicating "care is available here in Anchorage" when she decided to deny Employee's request for reimbursement of transportation expenses to Stanford by Employee's parents.  (Id., at 71).  Clark testified that local nuerosurgeons will take his case on an emergency basis.  (Id., at 72-73).


If he requires hospitalization, . . .  why [is he] flying to Stanford.  If he requires hospitalization, then you go to the hospital, you get admitted and it's my understanding that the surgeons will take care of him in that instance.


. . . .


His surgeries aren't scheduled.  They all come under the heading, Dr. Silverberg stated, as acute care.

(Id.).


Clark said she controverted Dr. Matsutani's bill based on the reports and information by Dr. Aurora and Dr. Hanley.  (Id., at 73).  She controverted Employee's purchases of Immodium, Pedialyte, Electrolyte and Thicket because all are available over the counter and there was "no medical documentation relating these products to injuries suffered by Employee."  (Id., at 74).  Furthermore, they are nutritional rather than medical.  (Id., at 74-77).


Clark denied Employee's claim for skin lotions and creams because they are over the counter and not related to his injuries.  (Id., at 77-78).  She controverted the attendant time of Greg Trautman spent traveling to Stanford because the travel was not necessary.  (Id., at 78).  Clark controverted orthopedic sink handles because the care attendants can turn the faucets.  (Id., at 79-80).


Clark testified she controverted Providence Home Health Care physical therapy and speech therapy in May 1997 based on Dr. Aurora's report.  Dr. Aurora said it was not reasonably medically necessary since it was rehabilitation rather than conditioning. (Id.).


Clark initially controverted Employee's January 1997 hospitalization on March 11, 1997 for lack of supporting medical reports. (Id., at 81).  Clark testified that she received a large stack of reports related to Employee's hospitalization on March 27, 1997.  (Id., at 82).  On September 5, 1997, she controverted the hospital bill based on Dr. Aurora's EME report.  (Id., at 81).  On March 9, 1998 she settled with Providence Hospital on all outstanding medical expenses.  (Id., at 83).  Clark said she had not received any additional documentation which assisted her in resolving the bill.  (Id., at 84).  Clark testified that the reason she negotiated a settlement of the outstanding Providence and Stanford bills was to remove those issues from the hearing, but she did not make any concession regarding the compensability of the charges.  (Id., at 86-89).


Clark testified she authorized only 12 hours per day of attendant care, from 24 hours, based on the discharge report from Stanford, but subsequently reinstated 24 hour care.  (Id., at 98).  The decision to reinstate 24 hour care was made after reviewing Dr. Silverberg's letter which clarified the discharge report and discussing the matter with Dr. Aurora after the EME in June 1997.  (Id., at 104-106).  Clark does not dispute Employee's entitlement to 24 hour care.  (Id., at 99). 


When Employee's parents used a placement service to obtain care attendants, Clark denied the placement fee charge.  Clark testified that the agency (AES) placed people who were overly qualified, "not reasonable or necessary."  (Id., at 122).  "LPNs or RNs as care providers are not indicated by medical records or the IME of 6/97."  (Id. at 122-123).


Clark testified that she does not believe Employee's parents or attorney should be allowed to attend Employer's evaluations.  (Id., at 125).  In her opinion, Employee's parents harassed Dr. Aurora.  (Id.).  Clark testified that she has agreed to having a care attendant with Employee to accommodate his lack of short-term memory.  (Id., at 126).  
Clark testified she has looked in to providing alternative care from the agency proposal, but does not "necessarily agree that the best care for [Employee] is to be living at home."  (Id., at 130).  She testified:


There has been so  may statements made by all the care providers.  I see his hospitalizations, too numerous to mention, but you will notice that his hospitalizations -- there is nothing terribly wrong with him when he goes in, short of lack of water.  His medications have been wrong.  I see his parents as tampering with this care a great deal.  I think that he would be -- in an assisted living home he would receive good consistent care.  Doctor's orders would be followed explicitly.  He would have the interaction of other people in the home.


. . . .


I think that AES would last a month at the most.


. . . .


I don't think it will work.  It's not appropriate care.  I do not owe him LPNs or RNs.  That's not what [Employee] needs.  [He] needs a babysitter.  That's what I owe him.  If AES' proposal included CNAs at a cost of around $10 an hour, it would be worth setting up.

(Id., at 130-131).


Ronald Martinson, the Rapp family's pastor for 16 years, testified by deposition on May 21, 1998, (Martinson dep.).  Martinson testified Employee's parents have expressed "ongoing frustration" maintaining quality 24 hour care for Employee.  (Id., at 6).  Martinson testified he has observed Employee's condition decline over the years.  (Id., at 8; 29).  He also testified that he believes it has worn Employee's parent's out physically and emotionally.  (Id., at 9).
  He recommended the Rapps, Mrs. Rapp in particularly,  "find space."  (Id., at 11).  "I encouraged them to leave [Employee's] care in the hands of the caregiver on duty and to try to step back from that."  (Id., at 18)  Martinson testified:


I have seen them go to the bottom emotionally and for their marriage, coming very close to getting a divorce.  And I worked with them -- I wouldn't take full credit -- but I worked with them to where they have been able to be honest with one another, make confessions of their faults and failure and I believe I could call them reconciled at this point.   


. . . . 


[Employee's needs are a] direct contributing factor to draining them of energy to put into their marriage and into their own life.

(Id., at 12-13).


Martinson testified that the lowest point at which he observed the family was in late 1996.  (Id., at 14-15).  Martinson said that Employee's parents were very anxious over the decision to institutionalize Employee.  "At that time there was some recognition that on the one hand that might be good, but on the other hand the feeling was that they felt that would be bad for him."  (Id., at 16).


Monte Kuhn testified by deposition on May 26, 1998, (M. Kuhn dep.), that he worked as a caregiver in the Rapp home for approximately 5 years between 1991 through 1996.  (Id., at 3).  On average, he worked 40 hours a week.  (Id., at 4).  When he first assisted Employee, Employee used a walker and was able to eat by mouth; when Kuhn left to attend college, Employee was in the hospital being fed via G-tube and was in a wheelchair.  (Id., at 12).  Kuhn said it takes about two to four hours to get Employee ready for the day and about one to two-and-a-half hours to get him into bed at night.  (Id., at 72-73).


Kuhn testified about his understanding of why Employee needs constant supervision.


He has a lot of impaired decision making, his impaired problem-solving capabilities.  He puts himself in danger often.  There were a lot of safety precautions that needed to be taken.  He needed somebody to be with him because he gets really paranoid, he gets fearful, he gets anxious.


. . . .


He needed his medication.  Even though he had a timer and a beeper, he would forget his medication or couldn't take his medication.  Even in the beginning when he was eating by mouth he needed somebody there with him to monitor him when he ate because he had a swallowing routine that he had to follow.


. . . .


Then, later on the demands were more so looking at safety, making sure that he was secure in his chair, skin infection, making sure that he was turning in bed, feeding him through his G-tube, making sure -- he had an increasing number of doctor appointments and there were a lot of professionals who were coming in the house, . . . .

(Id., at 13-14).


Kuhn testified that he was encouraged by the Rapps to interact with Employee's physicians.  (Id., at 14).  Kuhn said Employee's parents did not treat him improperly, threaten him, harass him, or physically intimidate him.  (Id., at 32).  Kuhn testified he never saw them hit, threaten, or harass Employee.  (Id.).  Kuhn testified that he has observed family disputes or arguments which arose because of Employee's short-term memory loss.  (Id., 65-66).  Kuhn believes that Employee's mother needs to be in "collaboration" with the care attendants on a regular basis, "but [he didn't] think it best to have her involved in the day-to day actual hands-on care. . . ."  (Id., at 69-70).


Nikki Kuhn, Monte Kuhn's wife, testified by deposition on May 26, 1998, (N. Kuhn dep.), that she began working as a care attendant in the Rapp home in 1991 for $10 per hour.  (Id., at 4-5).  She did not think the rate of pay was fair, but she enjoyed working with Employee.  (Id., at 7).  Before her work at the Rapp home, Mrs. Kuhn testified she earned between $6.50 and $8.25 per hour.  (Id., at 20).  Currently, she is director of a YMCA pre-school and earns $10 per hour, has medical benefits, paid holidays, sick leave.  (Id., at 3, 42, 43).


Mrs. Kuhn testified she worked a total of four-and-a-half to five years averaging about 30-50 hours per week.  (Id., at 7).  She corroborated her husband's testimony regarding the primary responsibilities of her work, and that the duties became increasingly more complex as Employee's condition deteriorated.  (Id., at 9-10).


Mrs. Kuhn testified that Employee's parents encouraged her to provide physicians with any information about Employee's status,  (Id., at 12).  She said Employee's parents never threatened, screamed, intimidated, otherwise treated her improperly.  (Id., at 17-18).


Mrs. Kuhn said she attended the meeting with Dr. Pervier when he told Mrs. Rapp there were no doctors in Anchorage who could care for their son, and that Employee's parents were disappointed by this information.  (Id., at 13-14).


I remember it specifically because I was the care attendant working at the time, and it was at a point where [Employee] was getting more severe in his -- in everything, his care.  And I remember that they wanted to be able to find someone in town to be able to take care of [Employee] because of exhaustion and taking [Employee] out of state every time they thought something could go wrong or something may be wrong with his different things.  It was something that they wanted to be able to find a doctor in town so that they could keep him here.

(Id., at 29). 


Mrs. Kuhn testified about Employee's reaction to restraints.


He hated it.  He got angry and he would make us feel guilty for having to put it on.  A lot of times he would forget that he had to have it on and we would have to remind him . . . .Pretty much kind of a nightly routine that you'd have to remind [Employee] why he had to have it on and it depressed him.


. . . .


[S]ometimes he would call you in if you were in the other room with a monitor, and he would ask you different times why he had to have it on or what it was.


. . . .


We ended up all coming to an agreement that it wasn't the best thing as far as making [Employee] feel bad. . . . [S]o we ended up giving him closer monitoring care, as far as I slept on the couch in his room many different times and had a lot closer monitor for him.

(Id., at 15-16).


Mrs. Kuhn testified that when she had the night shift, she would sometimes have to get up 10 or 11 times during the night to check on Employee.  (Id., at 22).  "While he was sleeping he could choke on his own saliva.  He would try to get out of bed."  (Id., at 26).


David Hjellen testified by deposition taken on May 22, 1998, (Hjellen dep.), he was a care attendant in the Rapp home.  Hjellen said Mrs. Rapp made "a series of sarcastic remarks . . . about [his] competency . . ."  (Id., at 10).  He said Mrs. Rapp's "mannerisms and posturing toward him" "frightened" him.  "It made me feel as though she was not only angry but maybe even potentially violent."  Hjellen testified that on the night he was terminated, Mrs. Rapp hit in on the jaw with a cup.  (Id. 12).  When he told her she could not hit him, Hjellen said it only "raised her hostility."  (Id., at 11).  Hjellen said Mr. Rapp was "always very pleasant."  (Id., at 20).


Daniela Diaz, Hjellen's fiance, testified by deposition on May 22, 1998, (Diaz dep.), that she was a care attendant in the Rapp home.  Diaz testified she did not leave because of the rate of pay.  (Id., at 15).  Diaz testified that the reason she gave the Rapps for quitting, a scheduling conflict with school, was not the "real reason" although it was one reason.  


The real reason I left was, . . . because I just couldn't handle it anymore.  It was just too much of a stress going to work every day. . . . I wasn't sure how every day was going to be.  It was just a guessing game . . . . 


. . . .


Mrs. Rapp -- and not to be mean or anything like that.  I respect her a lot.  She is a great woman.  But her mood swings would change from time to time, from day to day, from hour to hour. . . . she would get saddened.  I would see her cry.  Then there were times where she would just be upset and she would be quiet, or . . . she would be snappy.

(Id., at 7-8).


With regard to Employee's care at night, Diaz testified that whenever she worked at night, Employee would wake her up with his coughing and she would have to make sure everything was "cleared out of his throat."  (Id. at 21).   With regard to Employee's medications, Diaz testified that Mrs. Rapp told her not to give Employee stool softeners, but she later heard from another care attendant she was supposed to be giving him that medication.  (Id., at 30).


At Mr. and Mrs. Rapp's request, Diaz had a conference with Employee's attorney to discuss the meeting they had with Dr. Aurora.  Diaz described Dr. Aurora's manner as argumentative.


It might not have been an argument, . . . . I wasn't really -- I couldn't understand everything that was being said.  I had a difficult time understanding the gentleman on the phone, so it sounded like an argument to me, that he was argumentative.

(Id., at 28).


Celeste Halliday, testified by deposition on May 15, 1998 (Halliday dep.), that she was hired to work in Employee's home as a care attendant in September 1996 for $10 per hour.  (Id., at 7-8).  Currently she is a CNA at Mary Conrad Center for about $10 per hour with some benefits as a part-time Employee.  (Id., at 3-6).  


Halliday testified that Mrs. Rapp would "get upset with [her], [and] with other caregivers, .  . . she was telling me a lot of things that were going on in her life [that] I wasn't always comfortable with hearing . . ., but I really wanted to help . . . I felt sorry for her." (Id., at 16).  Halliday testified that Mrs. Rapp got mad at her for loading the dishwasher incorrectly one time and on another occasion for talking to one of Employee's doctor's.  (Id., at 17).  Mrs. Rapp told her to "keep [her] mouth shut and don't say anything when the doctor is in there because it made her look stupid."  (Id.).  


At other times, Halliday testified, Mrs. Rapp would interfere with her ability to take care of Employee.  (Id., at 19).  Because Employee and his mother irritated each other, Halliday said that if Mrs. Rapp were not there, "it would have been easier to get him to cooperate."  (Id.).  Also, when Mrs. Rapp wanted to talk about her personal problems, Halliday said that made it more difficult to keep Employee on his schedule.  (Id., at 20).  Mrs. Rapp told Halliday that her psychiatrist said she had bipolar disorder, manic depression.  (Id., at 30).


Halliday explained that in the last two weeks before she quit things were very stressful. Employee had just returned from surgery at Stanford, the Thanksgiving (1996) holiday was approaching, the Rapp's grandchildren were scheduled to visit, and Mr. Rapp had moved out of the home.  (Id., at 27).


On Thanksgiving day, Halliday received a phone call from another care attendant, Marla Mosher, who had just been terminated, on her first day of working alone.  (Id., at 32).  Halliday had trained Mosher to provide relief for Halliday who had been working a lot of overtime.  (Id., 37).  Halliday worked the day after Thanksgiving and never went back.  (Id., at 34).  She contacted Friedman and asked her to notify the Rapps.  (Id., at 35).


Halliday also confirmed that Employee frequently has choking episodes which are "quite frightening."  (Id., at 22).  Halliday said she also observed several of Employee's obsessive behaviors, like locking and relocking doors because he thought someone would break in.  (Id., at 24-26).


Halliday also testified at the criminal proceeding, Municipality of Anchorage v. Tanesha Santemore, 3AN-M97-4604, on September 16, 1997 about an argument she saw occur between Employee and his mother.  Halliday testified:


They'd been discussing things all morning, and I was there kind of listening to them.  And he was in the bathroom brushing his teeth, which is something that -- once he gets into brushing his teeth, he kind of keeps going and going if you don't stop him.  And she had been angry with him all morning basically, trying to get him to talk to her about something that he didn't want to talk about.  And he was in there brushing his teeth, and I went in there to stop him, which normally you have to do.  And she went into the bathroom and got behind the wheelchair and was yelling at him and was pushing it up against the bathroom counter . . . and basically trying to eject him out of the seat.  And he was holding onto the bathroom -- counter . . ., and he didn't get pushed out, but she was like shoving the wheelchair as hard as she could up against the bathroom sink.


 . . . .


[The sink] is kind of low.  They had it made so his wheelchair can get underneath it, . . .. [she was] shoving him like this and just trying to dump him out of it.


. . . .


Well, bashing is as close as I can get, just pushing into it pushing him into it and trying to roll him out of there.  And it's kind of hard for him in the chair to -- you know, he doesn't have use of his lower body, really, so he was bracing himself against the sink so that he wouldn't be thrown out of it.  And she was lifting it up and trying to dump him and smash him at the same time.

(Tr., at 84-86).


Gregory Trautman testified by deposition on May 21, 1998, (Trautman dep.), that he began working in the Rapp home in the spring of 1997.  He works every other weekend, from midnight Friday until 7:00 Monday morning. (Id., at 10,12, 15).


Trautman said he has taken Employee to the family cabin for recreation.  (Id., at 24).  If they stayed in town, he would take Employee to church, movies, plays, hockey games, and other social activities, such as Employee's high school reunion and to events at the senior center.  (Id., at 25-26).  
Trautman testified that he has provided attendant care for two other individuals, and that he charged an hourly rate of $10 and $12, with no benefits, respectively.  His rate of pay at Providence Hospital is $11.60 an hour, with overtime paid at $18 per hour, with benefits.  (Id., at 42).  For his work in Employee's home, he receives a check for $10 per hour from State Farm, and an additional $5 per hour from the Rapps.  (Id., at 46).  Trautman testified he would not have taken the job if he were not paid the extra $5 per hour.  (Id., at 49).  


The following people testified at the criminal proceeding in Municipality of Anchorage v. Tanesha Santemore, 3AN-M97-4604, on September 16-17, 1997:  Marlene Rapp, Daniella Diaz, Jerry Kirkley,
 Marla Mosher, Celeste Halliday, Jeanna Burington and Tanesha Santemore.  We summarize the relevant, non-cumulative, testimony of the witnesses below.


Marla Mosher testified she worked for four days in the Rapp and was fired on Thanksgiving day 1996.  She testified as follows:



Mrs. Rapp] approached me and told me that if -- if I was going to work in their house any longer, I was going smile more. . . .  When I was a child, I was given some medication that I was allergic too, and I have lost several of my teeth and am embarrassed to smile a big smile.  And I explained that to her. 


. . . . 


And she basically backed me into the corner with [Employee] in the shower, with the wheelchair right in front of me.  She was in my face and had her fist up and basically told me, get out of my house, get out of my house, you're not going to work here if you can't smile more, you need to get out of my house now.  And because the wheelchair was there and she was there and there were walls on both -- there was a wall and there was shower and then another wall, the -- only way to even get out of the house was to climb over the wheelchair, which is what I did.

(Tr. 65-66).  


There were plenty of open spaces in the home for her to have done and said what she said to me, and she chose a space where I would be confined and trapped.

(Tr. 125).


Tanesha Santemore, testified in her own defense at the criminal trial.  She testified she worked in the Rapp home for three months.  (Tr. 133).  On June 16, 1997, Mr. Rapp called to tell her she was terminated and she could stop by the next day to pick up her time sheet.  (Id.)


The next day, Santemore testified, she explained to Mrs. Rapp that she had come to pick up her time sheet.  (Tr. 137).  Mrs. Rapp said: "I don't know about that . . .Well, I'm just going to tell [Mr. Rapp] you're just not going to get paid."  (Id.).


Santemore began walking toward the room where the time sheets are keep and said:  "I have to get paid, I have bills to pay, I'm going to get my time sheet."  (Tr. 139).  Santemore testified that Mrs. Rapp then jumped on her back with her arm around Santemore's neck.
  (Id.).  Santemore testified that after getting Mrs. Rapp off of her, she retrieved her time sheet and left.  (Tr. 144).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Agency Managed Home Health Care.


Employer argues Employee is not entitled to "whatever medical treatment [he] wants, [instead] Employee must seek to minimize medical costs and costs may not exceed what a prudent and cost-conscious buyer would pay for a given service or supply."  (Employer's Hearing Brief, at 4).  Relying on Dr. Aurora's testimony, Employer argues that establishing a skilled nursing facility in Employee's private home is extravagant, when there are facilities capable of providing the same care at a much lower cost.


Employer offers the following cost comparison chart.

Facility
Monthly
Yearly
Life-Time
Assisted Living
$3,500
$42,000
$1,444,800

Private Hire or
$7,200 to
$96,000
$3,302,400

Institutional Care
$8,000

AES Plan

$23,000
$276,000
$9,494,400


Employee argues the four options: assisted living, private hire home care, institutional care, and agency provided home care are not functional equivalents which can be compared by cost.  Employee argues the care necessary for his medical needs must be delivered and/or supervised by skilled nursing personnel in his home.  An assisted living environment or institution would not adequately meet his medical needs, and may even cause a deterioration in his current condition.  Employee argues his parents are under no legal obligation to continue privately hiring, supervising and training unskilled care attendants, and in any event, such practice violates the professional and legal standards established by the Alaska Nurse Practices Act.
  Employee argues that having a nursing agency provide attendant care in his home is the only option which adequately meets his needs and is appropriate to the process of his recovery.  Therefore, among the plans proposed by the various agencies, the AES plan is compensable because it offers the only appropriate level of care at the lowest cost.


AS 23.30.095 in effect at the time of Employee's injury states, in relevant part:


The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the Employee. . . . It shall be additionally provided that, if the continued treatment of care or both beyond the two year period is indicated, the injured Employee has the right of review by the Board.  The Board my authorize continued treatment or care or both as the process of recovery requires.


. . . .


All fees and other charges for medical treatment or service are limited to the charges that prevail in the same community for similar treatment of injured persons of like standard of living. . . . 


AS 23.30.265(16) states:


"medical and related benefits" includes but is not limited to physicians' fees, nurses' charges, hospital services, hospital supplies, medicine and . . . as may reasonably be required which arises out of or is necessitated by an injury, and transportation charges to the nearest point where adequate medical facilities are available.


Our implementing regulation, 8 AAC 45.042, provides that fees for medical treatment "may not exceed the physician's actual fee or the usual, customary, and reasonable fee as determined under this subsection, which ever is lower."


The Supreme Court of the State of Alaska has addressed reasonableness of medical services in several cases.  For example, in Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), the Court held that care which aids an employee's recovery from acute episodes of pain caused by his work-related chronic condition is necessary to the process of recovery.  Therefore, the Court found the employee's purchase of a hot tub compensable.


However, in Hodges v. Alaska Constructors, Inc., Op. No. 4971 (Alaska April 17, 1998), the Court recently found the employee's purchase and installation of an elegantly landscaped, gazebo-covered, outdoor hot tub which cost $15,000 and a king-sized therapeutic bed which cost $2950 inappropriate.  Based on evidence that an alternative hot tub, costing about $4,500, and smaller bed, costing about $2000, were adequate to met the employee's medical needs, the Court found the employee's purchases were extravagant.  Id., at 15.  The employer was ordered to reimburse the employee for the less costly bed and tub.


AS 23.30.120 states that in a proceeding for the enforcement of a claim for compensation "it is presumed, in the absence of substantial evidence to the contrary that the claim comes within the provisions of this chapter . . . ."  The presumption of compensability applies to claims for medical care.  Municipality of Anchorage v. Carter, supra at 665.  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  As it relates to medical claims, Employee must first establish a "preliminary link" that his need for the particular medical benefit sought is related to his work, is provided for under the Alaska Workers' Compensation Act, and is a compensable medical cost.  We find Employee has attached the presumption.  We make this finding as follows.


There is no dispute Employee's medical needs are clearly the result of the accident he suffered while working within the course and scope of his employment.  We find based on the testimony of Kerrick and Smith, that AES's plan will be managed by a nurse, and care will be delivered by either an RN, an LPN or a CNA under the supervision of a skilled nursing professional.  Therefore, we find Employee's claim for implementation of the AES plan is a request for "nurses' charges" as specified under AS 23.30.265(16) and under AS 23.30.095(a) to include "attendance" and "nurse" services.  Kerrick, Friedman, Drs. Matsutani, Silverberg and Aurora all agree (although to varying degrees) attendance and nurse services will promote his health, will mitigate against deterioration of his condition, and will promote his recovery in the aftermath of acute episodes.


Finally, we find Employee has attached the presumption that care services should be delivered in his home, rather than in an institution,  assisted living facility, or in the manner they currently are through private hire.  Kerrick testified an assisted living facility would probably not accept him because his medical needs are too complex and demanding.  Kerrick testified an institutional setting would subject him to a greater risk of infection.  All the medical testimony indicated both facilities would probably need to restrain him in some way, or provide one-on-one attendance, or risk him falling.


Dr. Brown and Kerrick said if Employee is left alone, in physical restraints, he risks aspiration and pneumonia.  Employee testified he would feel like a trapped animal in restraints.  The Kuhns testified Employee struggles with restraints.  Dr. Brown testified that when Employee struggles with restraints, he is at greater risk of hurting himself.  Dr. Silverberg said if Employee is restrained, he would still require observation, or risk strangulation.  If Employee is chemically, restrained, Drs. Matsutani and Brown testified, it may mask shunt malfunctions and increase the risk of aspiration.


Kerrick, Friedman and Smith testified Employee has needs which are considered nursing tasks.  Smith testified the current care provided in his home is in violation of the law because non-skilled attendants are performing nursing tasks.


Based on the testimony of Mr. and Mrs. Rapp, we also find they are unwilling to continue managing privately hired non-professional care attendants.  Employee's parents both testified they are prepared to allow an agency to manage Employee's care, without interfering with the duties performed by the staff assigned.


Employee testified he wants to live at home.  All of the medical experts agree Employee has no short term memory.  Drs. Silverberg, Hanley and Matsutani testified Employee is incapable of acquiring new knowledge unless he can relate it to a past event stored in his remote memory.  Dr. Matsutani testified that because Employee has no short term memory, new experiences and people aggravate Employee's paranoia and aggressiveness.  Dr. Matsutani testified that Employee's ability to relate his home and parents to his remote memory gives him stability and comfort.  Based on this evidence, we find Employee has attached the presumption of compensability to his claim for full-time nursing care to be provided in his home, by an agency, in compliance with the law.


Because Employee has attached the presumption to his claim for agency managed home care, Employer must produce substantial evidence to rebut the presumption.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Employer may rebut the presumption of compensability by presenting expert opinion evidence.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  We find Employer has rebutted the presumption that the level of care claimed by Employee is reasonable and necessary.  We make this finding based on the following evidence.


Dr. Aurora testified Employee would come to accept his new residence, an assisted living home or institution, after a period of transition that would last six to eight weeks.  Dr. Aurora testified the transition could be facilitated by medicating Employee with a non-narcotic tranquilizer, Haldol.  Dr. Aurora  testified Employee would be able to eventually understand and accept that restraints are necessary for his safety.  Dr. Aurora testified that the type of infections seen in nursing homes are not a threat to a healthy person.


Woodmansee testified the assisted living and long-term care facilities he contacted would accept Employee, based on his representations to them regarding Employee's needs.  If Employee remains in his home, Drs. Klimow, Brown, Silverberg, and Aurora testified that Employee's need for 24 hour qualified care could be provided by properly trained personnel, regardless of their professional credentials.


Dr. Aurora testified that a nurse can no more prevent aspiration or falling than anyone else.  Dr. Aurora testified these concerns have been inappropriately magnified by Kerrick and Dr. Silverberg.  Woodmansee and Drs. Aurora and Klimow testified that private full-time nursing care is not justified, nor is it the community standard, for long-term chronic needs, only short-term acute needs.


Diaz, Yeager, Santemore, Halliday, Moesher, Hjellen, and Hastain testified that Employee's parents interfered with the provision of care they gave Employee.  Friedman testified that she believes Employee's parents would interfere.  This supports Employer's position that Employee should be removed from his home and placed in an assisted living home or institution, because it is likely Employee's parents will sabotage the efforts of an agency to provide care.


Because Employer has rebutted the presumption, Employee must prove his need for 24 hour skilled nursing care in his home,  by preponderance of the evidence.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find Employee has proven his claim by a preponderance of the evidence. We make this finding based on our finding that the four options available are not functional equivalents of each other.  We find that 24 hour skilled nursing in Employee's home is the only option which adequately meets Employee's needs, at this time.


First, we find, based on Kerrick's testimony, an assisted living facility would probably not accept Employee because of his complex physical symptoms and needs.  We give Kerrick's testimony greater weight than the conflicting testimony offered by Woodmansee.  We find Kerrick has more experience as a rehabilitation nurse, and she actually assessed Employee's needs after meeting him and his parents.  Woodmansee has far less rehabilitation nursing experience, and only assessed Employee's needs from reviewing medical records, without meeting Employee personally.


Second, based on Woodmansee and Dr. Klimow's testimony, we find a long-term nursing facility could meet the needs of someone with the same physical handicaps of Employee.  Reviewing the record as a whole, however, we find a nursing facility would not meet Employee's specific needs.


There is no dispute Employee's ability to retain information on a short term basis was destroyed as a result of his work-related accident.  Based on Dr. Hanley's testimony, we find Employee can not process information in short term memory for storage in, and later retrieval from, his long term memory.  We find Dr. Hanley's opinion in this regard is corroborated by the testimony of Nikki Kuhn that Employee forgets why he is restrained, must ask people what the restraints are, and why he has to wear them.  Similarly, based on Monte Kuhn's testimony, we find Employee does not understand he can no longer walk because he lacks balance.  Based on Dr. Matsutani's testimony, we find Employee remembers himself the way he was before his accident.  Consequently, Employee is at risk for falling because he forgets he is no longer able to walk.


Based on Dr. Silverberg and Dr. Hanley's testimony, we find Employee is only able to effectively process information to the extent he has some reference for it in his remote memory.  Based on this finding, we conclude Employee should not be removed from his home.  Employee knows his home and knows his parents because they represent his past.  We make this finding based on Dr. Matsutani's testimony that the familiarity Employee has with his home and his parents provides him comfort.  We find that to place him in a new environment with new people and new routines would cause Employee extreme distress because he would be in a constant state of bewilderment.


  Dr. Matsutani testified that Employee's aggressive behaviors are caused by his paranoia.  We find, based on Dr. Matsutani's testimony, Employee's paranoia is aggravated by change.  Therefore, we find to remove Employee from his home, given his limited cognitive ability, will aggravate his paranoia and aggressive behavior.  We find the use of restraints, either physicial or chemical, would be necessary to protect Employee and others from his aggressive behavior.  Based on the testimony of Drs. Brown and Silverberg, however, we find neither method of restraint is appropriate without one-on-one observation.  Therefore, we find that to remove Employee from his home would be cruel, inhumane, and very dangerous to Employee's mental and physical health because he would not be able to comprehend, or learn, where he is, and why.


We consider the only alternative option for Employee's care; continuing to have Employee's parents privately hire, train, and supervise individuals to care for Employee in his home.  Reviewing the record as a whole, we find this option is also not a viable alternative to 24 hour agency managed nursing care in Employee's home.  We make this finding based on the following.


We find Employee's parents are not legally required to perform the function of managing Employee's care.  Based on their testimony, we find they are unwilling to perform this function voluntarily in the future.  Based on Friedman's testimony, we find Mrs. Rapp's judgement and "intuition" no longer serves her son's needs appropriately.  Based on the testimony of Diaz, Yeager, Halliday, Santemore, Mosher and Hastain, we find Mrs. Rapp interferes with the care provided to her son by the attendants.


Based on Smith, Kerrick, and Friedman's testimony, we find a nurse needs to assess Employee's daily care needs.  Based on Smith, Kerrick and Friedman's testimony, we find Employee has daily care needs which are nursing tasks.  Based on Smith's testimony, we find such nursing tasks may not be legally performed without proper delegation by a nurse.  Based on these findings, we conclude the current situation does not adequately meet Employee's needs or comply with ethical and legal standards of health care delivery.  Accordingly, we conclude Employee's claim for agency managed 24 hour home health care is compensable, at this time.


We reserve jurisdiction to consider a petition for modification pursuant to AS 23.30.130 or a petition for appointment of a guardian by the court under AS 23.30.140, if, after a reasonable time to establish routines and personnel in the Rapp home, the agency cannot effectively manage Employee's care or retain staff because of interference by Employee's parents.


We are most concerned about Employee's parents, who are neither nurses or doctors, instructing attendants to administer or withhold prescription medications.  We are also concerned, but to a lesser degree, with attendants being asked to perform domestic chores or provide counseling services.  Employer has no obligation pay attendants for work unrelated to Employee's care.  Based on the testimony of past attendants, we find most of them left because of these issues.  If Mrs. Rapp continues to believe she must oversee and direct the care of Employee, we are concerned the agency's staff will quit their employment rather than put their professional licenses at risk.


We advise the parties of our authority, because we are concerned Employee's parents, despite their representations to us at hearing, intend to continue managing Employee's care.  We base our concern on our oral May 14, 1998 Interlocutory Order bifurcating Mrs. Rapp's claim for fees to manage and supervise the agency selected to coordinate Employee's care.  This claim leads us to believe, Employee's parents intend to continue management of their son's care, although less directly.  If this happens, we are concerned an agency will have a very difficult time retaining  staff.  If the agency believes there is interference, we urge the parties to first mediate their differences with a neutral third party, as Kerrick testified she has done under similar circumstances, before petitioning the Board.

II.  Supplemental Care Attendant Wages.


Next we consider whether Employer should reimburse Employee for funds expended on his behalf:  A) to supplement the $10.00 per hour payments made by Employer to Employee's privately hired care attendants and B) for placement fees paid to AES Medical Services to obtain care services from privately hired people.  We apply the same presumption analysis to this aspect of Employee's claim.


We find Employee has attached the presumption with the testimony of his parents, Yeager, Trautman, and the Kuhns that paying care attendants $15 per hour is a fair wage, and is necessary to hire and retain personnel.  We find Employer has rebutted the presumption with substantial evidence that $10 per hour is a fair wage to compensate people for the tasks they are expected to perform when caring for Employee.  We make this finding based, in part, on Friedman and Woodmansee's testimony regarding their market surveys which show that $10 per hour is low, but within the range, paid to people performing the work of unskilled care attendants.  Additionally, Friedman testified that the attendants with whom she was familiar, quit because of Employee's parents rather than the wage.  Nikki Kuhn also testified that in the two jobs she held before working in the Rapp home, she earned less than $10 per hour.  Similarly, Yeager, an LPN, testified that although she would not have worked for less than $15 per hour, she nevertheless quit because of Employee's parents.


Reviewing the record as a whole, we find $10 per hour to compensate unskilled care attendants is sufficient.  Additionally, we find it would be absurd for us to order Employer to supplement the payments made to people Employee now claims were illegally performing nursing care.  On the other hand, we find that a higher rate of pay is justified for skilled nursing personnel.  To the extent LPNs and RNs provided services to the Rapps at $15 per hour, we find it is reasonable and necessary to pay that wage in order to hire and retain them.  Accordingly, we order Employer to reimburse Employee for funds expended to supplement the wages of LPNs and RNs, who worked in the Rapp home at the rate of $5 per hour.

III.  Care Attendant Placement Fees.


With regard to placement fees, we make the following findings.  We find Employee has attached the presumption the placement fees paid to obtain personnel with the testimony of his parents.  The Rapps testified that when they were unable to locate attendants, they used an agency.  Before she terminated as case manager, Friedman testified that she handled most of the recruiting.  We find Friedman was the case manager assigned, and paid, by Employer.  When Employee was released from Providence Hospital, it was necessary to have care attendants in place on short notice.  Moran (Providence) and Hastain (CareNet) testified they provided temporary nursing personnel.  Thus, we find Employee has attached the presumption that fees to recruit care givers are a reasonable and necessary expense in relation to "attendant" and "nursing" services.


We find there is no substantial evidence to rebut the presumption.  Accordingly, we order Employer to reimburse Employee for the agency placement fees he paid to obtain LPNs and RNs in the home.

IV.  Medical Travel Expenses.


Next we consider whether Employer should reimburse Employee for travel expenses related to medical care received in the hospital at Stanford University.  First, we apply the presumption analysis to determine whether travel to Stanford was reasonable and necessary.  According to the 1992 Compromise and Release, at page 8, Employer is only obligated to pay for travel to the nearest adequate medical  facility.


We find Employee has attached the presumption travel to Stanford in 1996 and 1997 was necessary for shunt malfunction surgery.  We make this finding based on Dr. Silverberg's testimony Employee's shunt was malfunctioning and Dr. Kralick's testimony it was his opinion there were no capable medical providers available in Alaska.


We find Employer has substantial evidence to rebut the presumption.  We make this finding based on Dr. Aurora's testimony there was no shunt malfunction, and that any infection cultured on the shunt was introduced by the surgery; Dr. Kralick's testimony he would have been willing to do the shunt replacement surgery in 1996, and there are capable surgeons in Anchorage; and Drs. Pervier and Klimow's testimony there are physician's capable of assuming Employee's care, including shunt revisions, in Anchorage.


Reviewing the record as a whole we find Employee's travel to Stanford reasonable and necessary.  Dr. Silverberg has been Employee's neurosurgeon since 1982, and the physician most familiar with Employee's brain.  Based on Dr. Hall's testimony we find Employee came under Dr. Silverberg's care because there were no nuerosurgeons in Anchorage, at that time, willing to perform the surgery required.  We administratively note, Dr. Kralick and his partners (Drs. Cohen and Godersky) are the only nuerosurgeons in Anchorage with surgical privileges at the hospitals where Employee may be treated.


We give little weight to Drs. Kralick and Pervier's testimony in this specific matter, because we find they both contradict themselves.  We find, however, based on Dr. Kralick's testimony, that in October 1996 he was not "pleased with the way the family had dropped the continuity of care."  We find, based on this testimony, Dr. Kralick was not enthusiastic about assuming Employee neurosurgical care in 1996.  We find nothing to indicate Employee contributed to Dr. Kralick's ultimate decision to decline Employee as a patient in February 1997.  We do find, based on Dr. Kralick's testimony, that because of the multiple shunt revisions, Dr. Kralick believes he lacks the special experience with Employee Dr. Silverberg has.


We find that because Dr. Kralick was reluctant to assume Employee's care, it was reasonable for Employee to travel to Stanford for Dr. Silverberg to treat him.  We now consider whether the expenses submitted were reasonable.  Our regulation, 8 AAC 45.084, regarding travel expenses to be paid by the employer states, in part:


(b) Travel expenses include . . . the actual fare for public transportation . . . 


(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances.


 . . . .


(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.


We find it is reasonable for Employer to reimburse Employee for his, and one attendant's, public air fare and ground transportation, to include a  taxi cab, to the Stanford Medical facility.  We find it is reasonable for Employer to reimburse Employee for one attendant's lodging and meals if they are substantiated by receipts.


We find there is insufficient substantiation for most of the travel expenses which Employee claims, $19,281.2.  Based on our review of the information submitted by Mr. and Mrs. Rapp, and the calculations made by Employer, we find actual receipts support only $7,539.00 of the total claimed.  Of those receipts, we find some are extravagantly high.  For example, some meal receipts exceed $75.00.


We take administrative notice of the maximum reimbursable per diem expenses paid by the state to its supervisory employees.  When traveling outside the State of Alaska, supervisory employees are reimbursed for their actual hotel expenses, $36.00 total per day for meals (breakfast, lunch and dinner), and up to $15.00 per occurrence for cab fares with substantiating receipts.  Credit card statements are not sufficient.


We direct Employee to resubmit receipts for his and one attendant's air fare, ground transportation, meals and lodging to Employer within 30 days of the date of this decision.  Within 30 days of receiving Employee's receipts for the above listed expenses, Employer shall reimburse Employee for those travel costs substantiated by receipts up to the maximum per diem rate the State of Alaska pays its supervisory employees.

V.  Recording EMEs and Attendance by Third Parties.


Next we consider whether Employee may record, and have a parent and/or his attorney, present during future Employer medical evaluations (EMEs).  Employee argues that because he has no short-term memory, he needs to have his parents, his attorney and a recording of the EME.
  The Board has consistently held that third parties, particularly attorneys, shall not be present during an EME, nor may the EME be recorded.  In Eggleston v. BP Alaska Exploration, Inc., AWCB No. 94-0222 (August 31, 1994) the Board, at pages 4-5, stated:


Allowing recording devices at an EME has the potential of turning the medical examination into "mini‑depositions dominated by legal theatrics rather than medical fact finding. . . . This of course, assumes that doctors will even agree to do these exams under such onerous conditions."  Langfeldt‑Haaland v. Saupe Enterprises, 768 P.2d 1144, 1148 (Alaska 1989) (Moore, J., dissenting).   We believe the worst case EME scenario would involve the physician and claimant, the parties' counsel, the recording equipment and a technician to operate it.  See Caples v. Valdez Creek Mininq Co., AWCB Decision No. 89‑0280 (October 20, 1989), P.9: "[P]ermitting attorneys (or recording devices] to be present at the innumerable medical examinations performed under authority of AS 23.30.095(e) would take us further and further from our statutory mandate of 'process and procedure . . . as summary and simple as possible.'  AS 23.30.005(h). . . .  


Based on Eggleston and Caples, we conclude Employee is not permitted to video-record his future EMEs, and is prohibited from having any third party or representative in attendance.  Because Employee lacks short term memory he may audio-record the evaluation, if the physician has no objection.  If Employer's selected physician objects, then Employee may not audio-record the evaluation.  Employee is directed not to slow, hinder, thwart, or in any manner obstruct future EMEs.

VI.  Dr. Matsutani's Fees.


Next we consider to what extent services provided by Osamu Matsutani, M.D., are reasonable and necessary.  Employer controverted on-going care by Dr. Matsutani on September 2, 1997 based on Dr. Aurora's July 29, 1997 EME report which stated that Dr. Matsutani's treatment was "wasteful."  Based on Dr. Matsutani's testimony that periodic mental evaluations and management of Employee's medication is necessary, we find Employee has attached the presumption all of Dr. Matsutani's visits are compensable.


We find Employer has produced substantial evidence to rebut the presumption.  In addition to his report, Dr. Aurora testified that Dr. Brown should be coordinating Employee's medication with check-ups by Dr. Matsutani only every three months.  Dr. Hanley testified that Dr. Matsutani is "not really" managing medication and does not ask "formal mental status questions" in order get a baseline.


Reviewing the record as a whole, we find it would be reasonable for Dr. Matsutani to see Employee every two months for regular check-ups, and as needed when Employee is in a crisis.  We make this finding as follows.  Based on our review of the medical records and Dr. Matsutani's testimony, we agree with Dr. Hanley that visits to Dr. Matsutani are excessive for the purposes stated.  We do not find there is active medications management or effective mental status testing being done.  We also agree with Dr. Hanley that Dr. Matsutani should be more proactive when Employee is in the midst of a psychiatric crisis.


Based on Dr. Brown's testimony that he does not believe he is sufficiently qualified to manage Employee psychiatric medications himself, we find that Dr. Matsutani should have regular oversight the psychiatric medications he has prescribed for Employee, and should be regularly communicating that information to Dr. Brown.  Based on Dr. Brown's testimony, that Employee should be evaluated about every 4-8 weeks and Dr. Aurora's testimony that a check-up every three months is sufficient, we find regular check-ups by Dr. Matsutani every two months is reasonable and necessary for Employee's needs and Dr. Brown's information.  Accordingly, we order Employer to pay Dr. Matsutani's charges for six visits during the last year.

VII.  Penalties and Interest.


Finally, we consider on which benefits, if any, we should award penalties and interest.  Employee seeks penalties on issues 1, 2, 3, 4, 6, 7, 11, 12, 13, and 16 listed on Attachment A to his March 23, 1997 Amended Application for Adjustment of Claim, and interest as set forth  in Employee's June 8, 1998 request for attorney fees.  We find neither party presented any argument on penalties and interest in their opening briefs or at hearing, and only Employer summarily addressed the penalty issue in its closing brief.  (Employer Closing Brief, Exhibits 1-5).  Given the amount in controversy, we find it is critical the parties be given an opportunity to address these claims more fully, including any argument Employee may have waived these claims by not addressing them at hearing.  Accordingly, we retain jurisdiction to consider the issue of penalties and interest after receiving further argument from the parties.

VIII.  Attorney Fees and Costs.


In Rapp v. Area Realty, AWCB Decision No. 98-0210 (August 21, 1998), another panel advised us to not consider Employee's request for attorney fees until after we had decided the claim on the merits.  Additionally, that panel recommended we consider allowing Employer further opportunity to argue the attorney fees issue.  We will review the attorney fees issue within the next 30 days and decide whether Employer should be granted additional argument before rendering our decision. We will then advise the parties of the manner in which we want them to proceed on the attorney fees, penalty and interest issues.


ORDER

1. Employee's claim for agency managed 24 hour home health care  is granted.


2. Employer shall reimburse Employee for funds spent to supplement the wages of LPNs and RNs who worked in Employee's home between November 1995 to the present, at the rate of $5.00 per hour.


3. Employer shall reimburse Employee for agency placement fees paid to obtain LPNs and RNs to work in his home.


4. Employee shall resubmit receipts to Employer for the cost of his and one travel companion's air fare, ground transportation, meals and lodging related to his medical treatment at Stanford in 1996 and 1997, within 30 days of this decision.  Employer shall reimburse Employee for those travel costs substantiated with actual receipts up to the maximum per diem rate the State of Alaska pays its supervisory employees.


5. Employee is not permitted to video-record his future EMEs, and is prohibited from having any third party or representative in attendance.  Employee may audio-record EMEs, if Employer's selected physician(s) do not object.


6. Employer shall pay Dr. Matsutani's charges for six visits during the last year.


7. We retain jurisdiction to consider Employee's claims for penalties, interest and attorney fees in accordance with this decision and order.


Dated at Anchorage, Alaska this 2nd day of October, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold 


Rhonda Reinhold,



Designated Chairman



 /s/ Valerie K. Baffone 


Valerie Baffone, Member



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Richard Rapp, Jr., employee/applicant; v. Area Realty, employer; and State Farm Ins. Co., insurer/defendants; Case No.8101862; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of October, 1998.



Elena Cogdill, Clerk
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     �Dr. Brown testified at hearing that even with the full-time attendance Employee has, he has fallen and hurt himself.  Specifically, Employee fell in December 1995 and suffered a "hematoma of his left -- right hip and fracture of his rib."  (Dr. Brown dep. at 29).  


     �Dr. Brown testified, at page 82 of his deposition, about one visit with Employee when he was doing poorly clinically and had been seen by Dr. Matsutani the day before.  Reading from his notes, Dr. Brown stated: 


	[Employee] had -- follow-up to altered mental status, increased paranoia, combative type behavior with decreased alertness. . . . Inappropriate sexual behavior, aggressive behavior was noted.  He saw Matsutani the day prior to the visit. . . -- had great somnolence. . . . excessive hand washing and cleaning type behaviors, apparently.     





     �Dr. Silverberg offered a similar opinion. Dr. Silverberg was asked if a mental status evaluation is an important tool to determine whether [Employee is] deteriorating.  Dr. Silverberg responded:  "It's probably the most important tool."  Dr. Silverberg May 18, 1998 dep. at 74. 


     �At his May 18, 1998 deposition, at page 68, Dr. Silverberg testified that he tries to avoid use of a vest because "it's very bad to restrain brain-injured patients.  It only makes them more difficult to deal with."  


     �The parties stipulated to the introduction of the criminal proceeding transcript.  The parties' advised us that Santemore convicted of wrongful entry but not assault.


     �Attendant Joanne Jablonski was terminated because she was "untrustworthy" and "asked if she could 'service' [Employee]."  (Mrs. Rapp dep. at 70).  Trina Pritchard "wasn't dependable. . . [or] mature enough to handle this kind of responsibility." (Id., at 72).  Lisa Hughes was "definitely rude" and "had to take off a lot" (Id., at 72-3).  Mrs. Rapp also fired Employee's physical therapist, Dave, because of his "attitude as far as he really felt that [Employee] could walk . . . and he argued and insinuated that I was a protective mom, and I didn't agree."  (Id., at 98-99).  Mrs. Rapp testified "I personally don't understand that statement being made" in relation to a report by Friedman to Employer that '[t]hat this rehab nurse will not subject private individuals to the wrath of the Rapp family any longer." (Id., at 106).     


     �In late 1995 to the present, Employee has supplemented attendants payments from Employer in order to obtain a higher caliber of care.  A spreadsheet showing the additional $5.00 per hour paid by Employee to attendants is attached as Exhibit 2 to Mr. Rapp's deposition.  The total amount from December 1995 through April 1998 is $27,142.90.  


     �The documents showing expenses claimed by Employee for such travel are attached as Exhibit 3 to Mrs. Rapp's deposition.


     �Employee went into shock and was hospitalized in 1995 after he had an anaphylactic reaction to an improperly administered antibiotic.    


     �"So if he developed any ulceration of his skin at all, he is at greater risk of developing bacteremia and ultimately shunt failure."  (Dr. Silverberg July 21, 1998 dep. at 9).


     �Dr. Silverberg testified, at page 13 of his May 18, 1998 deposition there is often no distinguishing feature between mechanical and infectious shunt malfunction. 


	Rarely patients run a fever and feel very, very ill, . . . that's unusual and usually that means that the shunt has been colonized by a virulent organism like staphylococcus.  The standard shunt infection is usually, from an organism called P. acnes, propionibacteria acnes, and it's a very indolent organism and goes on its merry way without causing any systemic symptoms but often causes intermittent shunt obstruction and shunt failure.





     �As a preliminary matter, we consider Employer's July 24, 1998 Brief in Opposition to Testimony and Employee's Brief on Qualification of Kerrick.  Based on our review of the parties' arguments and Kerrick's resume, we conclude Kerrick is not qualified to testify as an expert regarding community standards, and/or the legally required limits of care in Alaska because she is not licensed to practice nursing in any state but Washington.  	Nevertheless, based on her resume and testimony at hearing, we find she has extensive experience in assessing the home health needs of long-term care patients.  Additionally, Kerrick testified at hearing she performed an in-home assessment of Employee's needs on April 29 and 30, 1998, reviewed Employee's medical records, including Friedman's case manager notes, interviewed Employee's parents, a care attendant (Tammy Yeager), Barbara Smith (AES), Dr. Brown and Dr. Matsutani.  (See also, Kerrick May 3, 1998 dep. at 15).  


	Therefore, we find there is a sufficient foundation for her to offer an opinion about her assessment of Employee's home care needs, based on her nursing experience and education.  Consequently, we will consider her testimony as relevant, but will assign the weight to it we think is appropriate, given the deficiencies of her expertise as a nurse licensed to practice in Alaska.          


     �See footnote 12.


     �Kerrick testified his legs are "almost black."


     �Kerrick testified skilled nursing would also reduce the need for as many physician visits because there would be competent person to assess Employee's needs and communicate them to the physicians.  (Kerrick May 3, 1998 dep. at 40).    


     �Kerrick testified that an agency plan to train and supervise professional nursing staff assigned to Employee should reduce the turnover now experienced under the private hire situation.  (Kerrick May 3, 1998 dep. at 31).  Additionally, in rebuttal to Ajit Aurora, M.D.'s, testimony that an agency would not reduce attrition among staff and provide continuity of care, Kerrick testified that good agencies provide a higher level of care continuity than nursing homes,  based on her experience, because there is less fragmentation and better communication within the agency.  (Kerrick July 10, 1998 dep. at 20-22).


     �Kerrick previously testified that if unskilled attendants were used, then R.N. availability, and close supervision would be necessary because Employee has skilled nursing needs.  (Kerrick May 3, 1998 dep. 37-38).  Subsequent to the hearing, Kerrick testified that nurse case manager who implemented such a protocol would be acting outside the scope of professional standards, and may be in violation of state laws.  (Kerrick July 10, 1998 dep. at 40-47 and 51-55). 


     �Dr. Aurora testified in greater detail about how he would envision Employee's home health care if Employee was his patient.  (Dr. Aurora dep., at 83-85).  


     �Dr. Aurora previously testified:


		Employee doesn't need any skilled care other than a babysitter type of individual who could administer pre-measured medication, feed him through his G-tube, and medicate through his G-tube.  If there was any need for intravenous medications, of course, we will need a skilled person for that which was not necessary at this time.


		I did disagree with Dr. Brown's opinion that handling the G-tube was a skilled nursing chore . . . .  I recommend that based on my personal experience in taking care of patients even much more sicker than [Employee] about a once a month doctor visit would be sufficient when they are medically stable. . . .


		I recommended there was evidence based on the records and interviews that Mrs. Rapp may be actually undermining proper care provided to [Employee] and educating her may be of some value. . . .


		I also recommended that it may be beneficial that [Employee's] medical care could be more rational and effective if a conservator could be appointed who could make decisions for him without any emotional involvement personally and judging the need purely on a rational basis.


(Dr. Aurora May 7, 1998 dep., at 36). 


     �Dr. Aurora read the depositions of three Anchorage, Alaska nurses who have rendered care in relation to this claim.  Based on his review of their depositions, summarized below, Dr. Aurora testified that the community standards for Anchorage are the "same as anywhere else." 


     �Dr. Aurora previously testified:


		[B]ased on my own experience . . . where a family is intensely involved and where the emotions interfere with rational care, that sometimes it is better to have the patient in a more controlled environment such as a skilled nursing facility which might provide a better oral care for the patient.  


	(Dr. Aurora May 6, 1998 dep. at 22).


     �Dr. Aurora previously testified Employee's symptoms were probably caused by fluid retention, a common condition for person's like Employee who have had brain injuries.  Fluid retention causes blood volume to increase, reducing the per volume level of necessary medications for other conditions.  (Dr. Aurora May 7, 1998 dep. at 118).  


     �Dr. Aurora would limit a examination of a G-tube site to once every two weeks or once a month, unless there was some indication otherwise.  (Dr. Aurora May 7, 1998 dep. at 48). 


     �Friedman corroborated the testimony of prior witnesses about the Employee's physical needs and cognitive deficits.  Therefore, we do not reiterate that portion of her testimony.


     �Friedman testified Dr. Horning sent Employee to Stanford in December 1990 because Dr. Kralick was not going to be available for two weeks.  Friedman also verified that in September 1991, Dr. Kralick concurred with Dr. Horning's decision to have Employee sent to Stanford for neurosurgical care.   


     �Friedman testified about the various allegations made by the care attendants, many of whom were deposed and their testimony will be summarized below.  Accordingly, we defer summary of Friedman's testimony on these matters.


     �On cross-examination, Friedman testified that if benefits were taken into account, the value of the attendant services would be between $13.16 and $15.97.


     �We note, to our chagrin, that a significant portion of Friedman's "rebuttal" testimony appears to be a continuation of her hearing testimony.  


     �Because of time constraints at the hearing, Woodmansee was only able to testify briefly about his credentials and his conclusions.  Therefore, we summarized his deposition testimony in greater detail than we have for the other witnesses who testified at hearing.


     �Woodmansee testified that he never met Employee, has never nursed a head injured person with a shunt, and only reviewed the Stanford records for the purpose of performing a cost utilization analysis.


     �We do not summarize the many reports and depositions Woodmansee reviewed.


     �Employee's parents and Dr. Klimow agreed allow their participation telephonically from Mr. Pentlarge's office.


     �One of her patients was shot in the head 30 years ago, and is in a wheel chair.  Another suffered a brain injury 15 years ago from a car accident.  (Id.).


     �Dr. Hall was Employee's primary doctor from 1981 until he turned the case over to Dr. Horning ten years later.  (Id., at 5).


     �A branch of medicine that is a combination of neurology and psychiatry which diagnoses and treats patients who have behavioral difficulties and disorders caused by brain insults rather than life situations.  (Id., at 227).


     �"In 1990 and 1991, there were some 10 hospitalizations at Stanford that could be recalled where [Employee's mother] has repeatedly called attention to the rapid improvement that her son had shown in simply going down to Stanford and being hospitalized.  (Id., at 119).  


     �"And, in fact, I think that would be a far better situation than the one he is in now in which home care after nine years has really failed." (Id., at 154).   


     �Between June 1991 and April 1998, Employee had 91 visits with Dr. Matsutani.  (Id., at 91). 


     �Dr. Matsutani prescribed Risperdal without first seeing Employee.  Then the Rapp family unilaterally discontinued it.  Based on Dr. Hanley's review of Dr. Matsutani's deposition, Dr. Matsutani felt that was alright.  Dr. Hanley disagreed.  "Well, it's certainly not all right the way I view things.  Risperdal takes up four pages in the PDR [physicians' desk reference] . . . .He says he does that all the time because the family knows the person better and he just sees him on that one opportunity."  (Id., at 107).


     �Dr. Matsutani explained that Zoloft is an antidepressant medication.  Although Employee seemed depressed, Dr. Matsutani was concerned about the sedative effects of Zoloft.  "So you had to sort of decide what kind of medication you wanted to use.  Should we use a stimulant medication, should we use an antidepressant medication, or [ask if this] is this something occurring with the shunt?" (Id., at 80).    


     �Dr. Matsutani testified that a wheelchair tray could be a natural barrier, and if Employee were doing something it could be tolerated.  (Id., at 50).


     �"The whole reason why they put a tube in his stomach was because he couldn't swallow.  Most of these patients will die from pneumonia or aspiration . . . . If he goes, that's how he's going to go probably or he'll get an infection.  So that's why they were real cautious about oral intake.  (Id., at 107) 


     �Dexedrine is a stimulant which can increase the level of alertness for some people with head injuries.  (Id., at 121).


     �Risperdal is an antipsychotic for Employee's  paranoia.  (Id., at 122). 


     �Zoloft is an antidepressant . . .to increase mood. . . .   [Employee] has lost his ability to ambulate, his ability to think, his ability to eat now.  And any one of us, if we were in that kind of situation, would be markedly depressed.  His saving grace is that he doesn't remember a lot of this stuff actually.  In my estimation there is still the agitation that may represent a depressive disorder.  (Id., at 121).   


     �Clark testified that when she has hired an agency to provide Employee's care in the home, she pays the rate charged by the agency.  (Id., at 47). 


     �Martinson testified there may have been substance and domestic abuse during some of this time and that Mrs. Rapp was involuntarily hospitalized.  (Id., at 27, 35-36).  


     �Mr. Kirkley and Ms. Burington are officers with the Anchorage Police Department.  (Tr. 52-53; 158).


     �Daniella Diaz testified that it was Santemore who had Mrs. Rapp in a head lock.  (Tr. 37).


     �There is no dispute between parties the AES proposal is the lest expensive of the three written plans submitted by the agencies contacted.  


     �AS 08.68.010 et. seq. and 12 AAC 44.010 et. seq.


     �The EME conducted by Dr. Aurora was recorded by Employee's parents on video tape.  Having reviewed the transcript, we are frankly appalled by the conduct of Employee's parents, and equally impressed with the patience Dr. Aurora showed.  In response to Dr. Aurora's simple and direct historical questions about Employee's health, Employee's parents consistently answered with criticisms directed at the insurer's decisions with regard to the claim.    


     �Fortunately, as Mrs. Rapp testified, that last year has been relatively good since Employee's recovery from his multiple surgeries in 1996-1997.  







