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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

HAROLD W. ROUSSEAU,
)



)

Employee,

)
DECISION AND ORDER

  Applicant,

)



)
AWCB Case No. 9614833

v.

)



)
AWCB Decision No. 98-0253

ENCO,

)



)
Filed in Fairbanks, Alaska

Employer,

)
October 6, 1998



)

and

)



)

CIGNA PROPERTY & CASUALTY,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this claim for workers' compensation benefits in Juneau, Alaska on July 13, 1998.  Attorney Paul Hoffman represented the employee.  Attorney Theresa Henneman represented the defendants.  The record was held open to receive closing arguments  and other documents, including attorney fee and cost affidavits, received through August 20, 1998, and was deemed closed when we next met on September 15, 1998.


ISSUES

1. Whether temporary total disability (TTD) or permanent total disability (PTD) or AS 23.40.041(k) benefits between December 12, 1997 and May 1, 1998 are due.


2.Whether additional permanent partial impairment (PPI) benefits are due.


3.Whether additional medical and associated transportation costs are due.


4.Whether the December 12, 1998, controversion of benefits was frivolous and a penalty is due.


5. Whether attorney fees and costs are due.


FACTUAL BACKGROUND

The employee sustained various injuries when he fell at least 12 feet from scaffolding at work on July 16, 1996.  He filed a report of occupational injury or illness in connection with his injury and workers' compensation benefits were immediately instituted. 


Initially, Ed Anderson, M.D., treated the employee at the Petersburg Medical Center emergency room for finger fractures, a left wrist fracture, and an ankle sprain.  The employee followed up with Dr. Anderson for care on July 22, 1996.  


Shortly thereafter, the employee left the care of Dr. Anderson and began treating with D. A. Coon, M.D., on July 24, 1996.  At that time, Dr. Coon believed the employee had not sustained any permanent impairment and would not require vocational rehabilitation.  


Following a term of chiropractic adjustments, on or about September 1996, Dr. Coon referred the employee to Bruce Schwartz, M.D., for evaluation.  Dr. Schwartz recommended a course of physical therapy for the employee's hand and wrist.  Further, even though he noted full range of motion of the spine, he recommended a course of exercises for the cervical, thoracic and lumbar spine.  Dr. Schwartz believed the employee was physically able to return to light-duty work at that time, with the focus on gradually returning to full‑duty work.


After the course of physical therapy, the employee was still experiencing pain in his left hand, wrist, elbow and shoulder.  Arrangements were made by the defendants' "medical management" nurse, Kaaren Kubley, for him to see a hand specialist, Gregory Dostal, M.D.  Dr. Dostal recommended continued, but aggressive, physical therapy to strengthen and exercise the fingers and wrist.


Kubley also helped arrange an evaluation from Alan Gross, M.D., primarily for the employee's back and hip complaints.  Dr. Gross noted limited but functional range of motion in the left hand.   He did not recommend any further invasive treatment for the left hand, but did expect the hand to continue to improve through the natural progression of time.  Dr. Gross did not believe the employee had sustained any disc herniations of the spine, but ordered a bone scan to determine whether there had been a fracture of the pelvis.  That scan proved normal, and Dr. Gross recommended a work hardening program to address the back complaints.


The employee continued with physical therapy and, in early December 1996, the defendants arranged further evaluation by William Boettcher, M.D. in Seattle. Dr. Boettcher diagnosed a lumbar disc protrusion at L4‑5, which he believed to be secondary to the work injury.  He recommended the employee return to Seattle for an epidural steroid injection and further evaluation.  The employee agreed to the treatment and returned to Seattle in January 1997 to undergo a steroid injection from Dr. Boettcher.  Upon physical examination, Dr. Boettcher ruled out radicular pain and motor loss related to the back complaints.   A repeat bone scan was performed on January 10, 1997.  The bone scan disclosed "[n]o significant spine abnormalities."


On January 16, 1997, Dr. Boettcher reported that Ernest Dunn, M.D., concurred with the diagnosis of a disc protrusion at L4‑5, the finding of no radicular physical symptoms, and the determination that the employee was not a surgical candidate.  At that time, Dr. Boettcher recommended against any other treatment.  Specifically, he found that physical therapy was not indicated.  Rather, he believed that the employee could and should continue exercises at home.


On March 18, 1997, Dr. Boettcher again evaluated the employee's condition, particularly the left wrist and hand complaints, as well as the back concerns.  Dr. Boettcher determined that the employee's condition had reached medical stability.  Further, he determined that no additional medical treatment was indicated; rather, he recommended Ibuprofen and the passage of time.  Specifically, Dr. Boettcher concluded that "additional modalities such as physical therapy, chiropractor, acupuncture, etc[.] would be of absolutely no value and would add considerable confusion to [the employee’s] situation."   Dr. Boettcher found that the employee's condition was ready for an impairment rating and he recommended that the employee return to work, in a sedentary position.


On May 5, 1997, John Bursell, M.D., conducted a permanent partial impairment rating for the defendants, utilizing the American Medical Association Guides to the Evaluation of Permanent Impairment, 4th edition (AMA Guides).  He concluded that the injuries to the left fingers warranted 5% impairment to the upper extremity.  He also concluded that the injury to the left elbow resulted in minimal range of motion restriction and, therefore, warranted 1% impairment to the upper extremity.  He measured the restrictions in motion of the left wrist and found most of them to be within normal limits.  Those existing restrictions gave rise to 2% impairment to the upper extremity.  Dr. Bursell combined the upper extremity impairment percentages and then converted the combined value to 5% whole person impairment.


Next, Dr. Bursell evaluated the impairment  to the left ankle.  He determined that injury to the left ankle warranted a 3% whole person impairment. 
Finally, Dr. Bursell concluded that the employee's complaints of back pain with intermittent muscle guarding fell within DRE lumbosacral category 2, warranting a 5% whole person impairment.


Dr. Bursell noted that the employee had not exhibited significant change in his condition for at least 2‑3 months and that no further significant improvement was expected with any medical treatment.  Accordingly, he found that the employee's condition was medically stable.  He calculated the permanent impairment for the finger, wrist, ankle, and back conditions to total 13% whole person impairment, under the combined values table of the AMA Guides, 4th edition.


A physical capacities evaluation determined that the employee had become deconditioned.  Accordingly, another round of physical therapy was recommended to help the employee become re‑conditioned so as to be more successful with a home exercise program.


The employee reported to the physical therapist his dissatisfaction with the permanent impairment rating.  He then sought comment from Dr. Dostal who suggested the employee may need additional surgery.  We are not aware of any rating by Dr. Dostal.


At the defendants' request, an eligibility evaluation was conducted to determine whether the employee qualified for reemployment benefits.  On June 18, 1997, Rehabilitation Specialist Sue Roth submitted her report, recommending that the employee be found eligible for reemployment benefits.  Reemployment Benefits Administrator (RBA) Doug Saltzman accepted her recommendation and entered an eligibility determination on July 9, 1997.


The employee selected Denise Van Der Pol to assist him in developing a reemployment plan.  The two of them developed a plan geared to retrain the employee as a User Support Analyst.  This is sedentary work defined in DOT Description #032.262‑010.


The plan calls for 22 months of retraining involving two components, about 11 months of video home study and 10.8 months of on‑the‑job training.  The plan required that the employee work in conjunction with the Job Training Partnership Act (JTPA), which was expected to contribute to the cost of retraining.  Under the plan, the defendants would pay for the cost of a computer by which the employee could participate in the 11 month home video training program offered through the Data‑Tech Institute (training to be paid for by JTPA).  After completing the home study program, the employee would participate in 10.8 months of on‑the‑job training arranged with the assistance of JTPA.


By November 4, 1997, the employee and the defendants had signed and agreed to the retraining plan.  Ms. Van Der Pol had also approved the plan as being reasonably geared to retrain the employee for remunerative employment.  The precise starting date of the plan was not clearly identified "due to Mr. Rousseau's emotional condition."


Page 9 of the report states:


Since initial contact with Mr. Rousseau on 7/21/98, he has reported severe depression.  The insurance claims adjuster, Lori Bourquin at CIGNA Companies, had been advised of his reports of severe depression.  Mental health therapy had been requested for him through Petersburg Mental Health.  Requests for mental health counseling have not been acted [on] by Ms. Bourquin.  Apparently, Mr. Rousseau's attending physician, Dr. D.A. Coon had provided a prescription for mental health counseling to occur ASAP as a result of his work-related injury.  Susan Ohmer, Director Petersburg Mental Health contacted SRS stating by reports that Mr. Rousseau's mental health condition was reaching emergency status.  She was referred to the Alaska Workers' Compensation Board for direction and an emergency message was left with CIGNA Companies for Ms. Bourquin to contact Ms. Ohmer.  Apparently, Mr. Rousseau's attending physician's directive for the initiation of mental health counseling ASAP for Mr. Rousseau has not been acted upon.  Ms. Ohmer informed SRS on 10/7/97 that she had scheduled Mr. Rousseau for an appointment with Petersburg Mental Health on Saturday, 10/11/97.  Ms. Ohmer has speculated that Mr. Rousseau may require hospitalization and she will have seen the psychiatrist as soon as possible for this evaluation.


Given Mr. Rousseau's reported severe depression, he may not currently possess the emotional stability to participate in the RBP.  This plan has been developed with his input and it has been very difficult to bring him along in the development of the plan given his depressive state.


The plan that is being submitted at this time for retraining as a User Support Analyst can be successful if Mr. Rousseau's mental health issues are addressed promptly.  For over two months mental health counseling at a rate of $47.00 per hour and Mr. Rousseau is now in the process of enlisting the assistance of attorney Chancy Croft.  Mr. Rousseau needs mental health counseling in order for this plan to go forward effectively.


On December 12, 1997, the defendants controverted further benefits, asserting the employee's physicians had not prescribed such mental health treatment.   A reemployment benefits informal conference was scheduled for January_5, 1998 to seek resolution of this impasse.  Then, just before the hearing, the adjuster, Lori Bourquin, canceled that hearing on the basis that the claim had been settled.  The employee contends no settlement offer was made, no offer was accepted and no settlement occurred.


The defendants state they controverted the case because the employee had not taken the initial step to implement the plan.  They state this failure so delayed implementation of the plan that it jeopardized funding and other assistance from JTPA.  According to Bourquin, upon contact, the employee did express an interest in discussing settlement of his workers' compensation case, but the employee showed no intent to proceed with plan implementation in a timely fashion.  Therefore, she suspended the employee's benefits on December 12, 1997.


At the suggestion of RBA Saltzman, following an informal rehabilitation conference in April 1998, Specialist Van Der Pol drafted a modification to the agreed-upon plan that would trigger its commencement as of May 1, 1998.  On May 1, 1998, the employee began compliance with plan's home video training requirements.  Accordingly, his benefits were recommenced as of May 1, 1998.


Concerning the disputed plan provision regarding mental health counseling, in the fall of 1997, the employee reportedly sought counseling for depression.   Dr. Coon prescribed counseling by Petersburg Mental Health on September 12, 1997.  The defendants controverted such counseling, asserting the treatment is not medically indicated, Dr. Coon is not the "attending physician", and the counselor, Mark Walker, is a social worker, not a trained psychiatrist or psychologist.


On April 16, 1998, the defendants arranged for John Hamm, M.D., to evaluate the employee's psychological condition.  The detailed history Dr. Hamm took from the employee and various tests revealed “minimal” depression and anxiety.  Dr. Hamm diagnosed a situational anxiety disorder, stemming from chronic anxiety which is most recently reflected in (1) the employee’s concerns about current finances and his vocational future, (2) the employee's unresolved grief following his mother's death in November 1997, (3) legal issues relating to the employee's sexual assault history, and (4) his wife's depression.  Dr. Hamm does not believe the anxiety disorder is directly related to the work injuries but, rather, to the employee’s underlying psychological condition and outside factors.  Moreover, Dr. Hamm does not believe that the anxiety disorder requires treatment, or that it disabled the employee from working or participating in the retraining plan from December 2, 1997, forward.


The defendants paid temporary total disability (TTD) benefits in a bi‑weekly fashion at a weekly rate of $700, from July 16, 1996, through May 4, 1997.  At that time, benefits were converted to permanent partial impairment (PPI) benefits, paid based upon a 13% whole person rating under the AMA Guides.  PPI benefits were exhausted on or about October 27, 1997 and the defendants began paying biweekly benefits under AS 23.30.041(k), until they were suspended by controversion on December 12, 1997. Section .041(k) benefits were recommenced on May 1, 1998, upon the employee's participation in a modified reemployment plan, mediated by the RBA.  
On or about January 13, 1998, attorney Hoffman was retained as counsel.  The efforts thereafter included bringing about the reemployment benefits hearing, obtaining determinations from the Reemployment Benefits Administrator, reestablishment of the plan, and representing the employee at the instant hearing.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW
I. Presumption of Compensability

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046.   In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related, or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

II. Temporary Total Disability

AS 23.30.185 provides for the payment of temporary total disability benefits as follows:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


Medical stability is defined as, "the date after which further objectively measurable improvement from the effects of the compatible injury is not reasonably expected to occur from additional medical care or treatment." AS 23.30.365(21).  Accordingly, "temporary total disability benefits must end when the employee cannot be expected to demonstrate an objectively measurable improvement from the effects of the compatible injury".  Brown v. State, Alaska Workers' Comp. Bd., 931 P. 2d 421, 424 (Alaska 1997).


The date of medical stability for the employee's work injuries was established by Drs. Boettcher and Bursell as a date long before December 12, 1997.  The only medical opinions in the record about medical stability come from these two doctors.  Dr. Boettcher examined the employee on several occasions, recommended and provided a course of treatment, and on March 18, 1997, determined that the work injuries were medically stable.  Dr. Bursell examined the employee on May 5, 1997, to determine the status of his work injuries.  He determined the injuries were medically stable (no significant change in condition for several months and no significant improvement expected with further medical treatment), and conducted a permanent partial impairment rating.


No alternate medical opinion about medical stability or lack thereof has been entered into evidence.  It follows that there is no medical opinion to refute the findings of medical stability by Drs. Boettcher and Bursell.  Accordingly, we find the employee reached medical stability before December 12, 1997.  We conclude the employee's claim for TTD benefits from December 12, 1997 until May 1, 1998, must be denied.

III. Permanent Total Disability vs. Section .041(k) Benefits

Generally, an injured worker is only entitled to PTD benefits when he establishes that no work consistent with his physical capacities is regularly available in the labor market.  Sulkosky v. Morrison‑Knudsen, 919 P.2d 158, 167 (Alaska 1996).  When Dr. Boettcher determined the employee's work injuries had reached medical stability by March 18, 1997, he also released the employee to sedentary work.   The defendants contend Dr. Boettcher's medical opinion about the employee's physical ability to perform sedentary work stands unrefuted, and this unrefuted opinion establishes that the employee is not permanently and totally precluded from returning to sedentary work.


The employee contends he is entitled to benefits for the delay in implementation of his plan caused by the defendants for the period of December 12, 1997 to May 1, 1998.  Therefore, he states, these benefits should be in the form of PTD pursuant to the case of Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996).  (A claimant seeking reemployment benefits may nonetheless be eligible for PTD benefits.)


Upon review of the record, we find there is no proof of any available remunerative employment the employee could do while his Reemployment Benefits Plan was put in hiatus by the defendants' controversion.  Instead, the treating physician, Dr. Coon, had on September 12, 1997 prescribed this treatment at the Petersburg Mental Health Clinic, and Mark Walker, the counselor, found the counseling necessary.  The other physicians to whom the defendants sent the employee in 1997 did not comment on the issue.  The employee asserts the defendants' arranged appointment with Dr. Hamm for a few hours on April 16, 1998, many months later, was untimely and cannot cure the defects that existed in December 1997.


We find Dr. Coon's testimony that, in part, the mental health condition was caused by the industrial injury, and his prescription for mental health counseling by Walker, adequate to establish a presumption of compensability.  We find Dr. Hamm's opinion, that the employee did not require such mental health counseling, sufficient evidence to overcome the presumption. Accordingly, we conclude the employee must prove the compensability of his claim by a preponderance of the evidence.


Because the mental health counseling was called for by the Reemployment Benefits Plan, and because the treating physician had prescribed mental health counseling, we find by a preponderance of the evidence the employee was entitled to receive that care.  Moreover, we find the defendants' failure to provide such care defeats any assertion they might make that they were correct in terminating the employee's benefits due to his "failure to participate in the reemployment plan.


In sum, as further discussed below, we find it was the defendants who failed to perform a condition precedent under the terms of the plan;  the plan called for mental health counseling, which the defendants failed to supply.  Therefore, we find he was, at best, capable of performing jobs in the "odd lot" category.  Accordingly, we conclude, pursuant to the court's reasoning in Meek, the employee is entitled to payment of PTD benefits during the period of December 12, 1997 until May 1, 1998.  Based on our conclusion the employee is entitled to PTD benefits covering the disputed period, we find his alternative claim for payment of benefits, pursuant to AS 23.30.041(k) must be denied.

IV. Permanent Partial Impairment

AS 23.30.190 provides in pertinent part:


(a)  In case of impairment partially character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The permanent percent of the whole person is the percentage of the impairment of the particular body part, system, or function converted to the percentage of impairment of the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in A. S. 23.30.041, but compensation may not be discounted for any present value considerations.


(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determinations set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that any impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


The employee disagrees with the 13% PPI rating provided by Dr. Bussell and asserts he is entitled to receive a PPI rating by his treating physician, at the expense of the defendants.  AS 23.30.095(a) permits an employee to select a licensed physician "to provide all medical and related benefits."  Additionally, the language of  AS 23.30.095(k) clearly anticipates employers will pay an employee's medical costs associated with a medical evaluation which raises disputes between the attending and the employer's evaluation physicians (the Board may order a second independent medical evaluation in the event of a medical dispute).


We find "medical or related benefits" includes computation of an injured worker's PPI rating.  Accordingly, we conclude the defendants shall pay the cost of a PPI rating, and any other medically indicated evaluation performed by the employee's attending physician.


In this case, the parties dispute who is the attending physician.  As discussed below, we find Coon is the employee's attending physician.  Accordingly, we direct that he, or his referral, may provide the employee with a second PPI rating, at the defendants' expense.  Thereafter, we will determine whether to order a second independent medical evaluation.  AS 23.30.095(k).

V.  Medical and Associated Transportation Costs

The employee submitted a variety of medical bills for which he sought payment.  Laurie Borquin testified that she advanced a total of the $729 to the employee to cover the cost of various expenses.  In return for the advances, the employee was to have provided receipts to account for use of the advances.  The receipts she received from the employee were those attached to his workers' compensation claim and which were numbered 1 through 63.  The defendants state that all of the amounts claimed in pages 1 through 63 were paid directly or by advanced except as discussed below:


Borquin testified and we find the items identified on pages 1-18 were paid by direct payment. Based on the employee's testimony, we find the $42 bill to Dr. Dostal was paid by the employee, using a portion of the $729 advance for a remaining balance of $687.


Concerning all of the prescriptions claimed by the employee in documents numbered 19-30, we find all but $297.69 were paid by direct payment. We find the remaining balances were charged for prescriptions issued by or on behalf of Dr. Coon, whom we have found was the employee's attending physician.  Accordingly, we find the defendants were responsible for these bills.  Given that the employee paid these costs, we find the defendants' advance balance is further reduced to a remaining balance of $389.31. 


Documents numbered 45-53 cover cab fares totalling $116, paid by the employee. Therefore, we find the defendants' advance balance is further reduced by $116.00 to a remaining balance of $273.31. 


The remaining documents primarily reflect the employee's efforts to recover expenses related to the cost of his wife's travels with him to various medical appointments. The first was for his wife's air fare to and from Juneau in connection with the fall 1996 office visits and evaluations by Drs. Gross and Dostal, together with associated expenses, including child care.  Subsequent travel and associated costs include trips to Seattle for medical evaluation and treatment in December, 1996 and January, March and April, 1997.


Under the Act, a worker's transportation to and from medical treatment may be covered.  The Act is silent, however, about transportation incurred by others.  In this case whether or not Mrs. Rousseau's traveling expenses are compensable depends upon whether it was medically necessary for her to travel with the employee.


Dr. Coon testified that he encouraged Mrs. Rousseau to accompany her husband in his travels to visit the physicians.  Clearly, he instructed her to travel to Juneau in November 1997 to accompany her husband.  Dr. Coon agreed that in subsequent trips Ms. Kubley could assist the employee and that Mrs. Rousseau's assistance was not required.


Mrs. Rousseau testified that during these travels she helped the employee get up from chairs, tie his shoes, carry his luggage, and climb stairs.  She would also cook and help him take his showers.


We believe it is clear Ms. Kubley is the insurer's agent and would not be welcome in helping attend to the employee's private affairs.  Nevertheless, Dr. Coon testified she could serve as an adequate substitute if she accompanied the employee in his travels.  Dr. Coon testified that the need for such assistance ended in 1998, except at times when the employee is "depressed."


The record reflects, however, Kubley did not travel with the employee to Seattle.  Accordingly, based on Dr. Coon's testimony, we find the defendants shall reimburse any costs, including child care expenses, associated with Mrs. Rousseau's travel with the employee to Seattle, or elsewhere, in 1996-1997, when Ms. Kubley was not present.  We reserve jurisdiction to resolve disputes on this issue.

VI. Penalties associated with suspension of Reemployment Benefits

AS 23.30.155(e) states:


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


Under the supreme court's decision in Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1992), a controversion is considered valid if at the time of controversion the employer is in possession of evidence which, if viewed in isolation, would support the controversion.


The defendants contend their controversion of benefits under AS 23.30.041(k) is supported by facts in their possession at the time of controversion, based on a legal argument raised under AS 23.30.041(n).  Section .041(n) states:


(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation. Noncooperation means unreasonable failure to


(1) keep appointments;


(2) maintain passing grades;


(3) attend designated programs;


(4) maintain contact with the rehabilitation specialist;


(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full‑time basis;


(6) comply with the employee's responsibilities outlined in the reemployment plan; or


(7) participate in any planned reemployment activity as determined by the administrator.


On November 4, 1997, the parties agreed to a retraining plan which called for about 22 months of retraining.  Under AS 23.30.041(n) when an employer "suspects the employee is not cooperating with the reemployment process," the employer is justified in terminating benefits.  Meek v. Unocal Corp., AWCB Decision No. 93‑0151 (June 18, 1993).  The defendants contend Lori Bourquin reasonably suspected that the employee was not cooperating with the agreed upon retraining plan.


In making this assertion, however, the defendants ignore the clearly agreed upon terms requiring mental health counseling, as a condition precedent to the plan. The language on page 9 of the agreement, quoted above, clearly reflects this agreement. Additionally, the document restates this intent on pages 10 ("This plan is tentative at this point due to Mr. Rousseau's emotional condition.") and 11 ("Training is open-ended since it is a self-study program and can begin upon plan approval and Mr. Rousseau's emotional stability.") 


By December 12, 1997, more than a month had passed after plan agreement.  The defendants made no arrangement for the employee to enter the prescribed mental health treatment program.  Given the lack of agreed upon mental health treatment, the defendants cannot legitimately claim they "suspected" the employee was not proceeding with plan implementation, despite his failure to arrange for purchase of computer equipment and to select training videos.  Moreover, Lori Bourquin's testimony that she believed this failure to perform to be "true" is irrelevant and does not constitute an adequate basis for controversion.


More than a month before the controversion, the parties had agreed to a reemployment plan which called for obtaining computer items and videos for home training.  Lori Bourquin testified that as of December 12, 1997, the defendants had not received confirmation from the employee that he intended to proceed with the first component of the plan, namely the 11 month video training portion of the plan.  As stated above, however, Bourquin's testimony concerning her belief of the employee's nonperformance is irrelevant, given the defendants' failure to provide the employee with mental health counseling as a condition precedent to carrying out the plan.  Accordingly, we conclude the defendants decision to terminate benefits under AS 23.30.041(n), based upon their "belief" the employee has not cooperated, was without merit.   


Further, despite the defendants' contention to the contrary, the plan document repeatedly refers to Dr. Coon as the employee's treating physician. The defendants's controversion of medical treatment provided by Dr. Coon or obtained by referral from Dr. Coon, because he was not his treating physician, is not supported by facts.  We find any reference to Dr. Bursell as the employee's attending physician is undermined by the fact the defendants' agent, Ms. Kubley arranged for this treatment by Dr. Bursell.


The defendants' controversion of counseling from Mark Walker for the employee’s mental health condition is likewise unsupported by fact and law.  Based upon the discussion above, we find no legal basis exists for challenging the compensability of Mark Walker's services. Although not a medical provider, psychological counseling was prescribed by his attending physician, Dr. Coon and was agreed upon by the parties in the executed plan.


We found the defendants' December 12, 1997 controversion was without basis, given the parties' agreement to proceed under the terms of the November 4, 1997 Reemployment plan.  Accordingly, we find the controversion was frivolous, which requires referral to the Division of Insurance for investigation, pursuant to AS 23.30.155(o).  Moreover, given our conclusion the controversion was not filed in good faith, we find the defendants are not protected from imposition of a 25% penalty, pursuant to AS 23.30.155(e) and the court's reasoning in Harp 831 P.2d at 457.

VII.  Interest

We found the employee eligible for additional PTD, Medical and other benefits.  Based on the lost time-value of the money awarded, we find he is entitled to an award of statutory interest on the additional compensation from the time the payments were due. 8 AAC 45.142.  We reserve jurisdiction to resolve disputes.

VIII. Attorney Fees.


Attorney Hoffman requested an award of reasonable attorney fees, under AS 23.30.145(b), for his successful prosecution of this case.  According to his Affidavits of Attorney Fees and Costs, attorney Hoffman billed  103.50 hours on this case at $175.00 per hour, for a total of $18,487.50, including sales tax.  His costs incurred, for medical and other record copies, expert witnesses fees, postage, telephone calls, and other costs totalled $518.28


We have considered the nature, length, complexity, benefits received and the contingent nature of workers' compensation cases.  AS 23.30.145; 8 AAC 45.180(d)(2); Bignell v. Wise Mechanical Contractors, 720 P.2d 490 (Alaska 1986).  This claim for compensation was of intermediate duration and difficulty, but was hotly contested.  The benefits received were significant.  Given the contingent nature of workers' compensation cases, we find the billing rate was reasonable.   Based on the foregoing, we conclude that an award of attorney fees and sales tax in the requested amount of $18,487.50 is appropriate in this case.  Concerning the employee's itemized costs of $518.28, we find these also reasonable and shall be paid.


Order

1.  The defendants shall pay the employee's claim for PTD covering the period from December 12, 1997 until May 1, 1998.  The employee's alternative claims for TTD and section .041(k) benefits for the same period are denied and dismissed.


2.  The defendants shall pay the employee's cost of a PPI rating by Dr. Coon, or his designee. 


3.  The defendants shall pay the employee's claim for  medical costs, including mental health counseling, and associated transportation costs as set forth above.  We reserve jurisdiction to resolve disputes.


4.  The defendants shall pay the employee's claim for  penalties as set forth above.  We reserve jurisdiction to resolve disputes. 


5.  The defendants shall pay the employee $18,487.50 for attorney fees and associated sales taxes.  The defendants shall also pay $518.28 in related legal costs.


Dated at Juneau, Alaska this 6th day of October, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ Nancy Ridgley 


Nancy Ridgely, Member



 /s/ James G. Williams 


James Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harold W. Rousseau, employee/applicant; v. Enco, employer; and CIGNA Property & Casualty, insurer/defendants; Case No. 9614833; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 6th day of October, 1998.



Susan N. Oldacres, Secretary

SNO

�








     �A dispute also arose concerning a transcript made from a surreptitiously obtained tape recording of the employee's conversations with the adjuster.  None of the transcript was offered as evidence, however, and we decline to address the propriety of this recording or the admissibility of the information obtained.  8 AAC 45.120(e)







