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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

CHERI RITTER,




)








)




Employee,


)




  Petitioner,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8621038 & 

NANA OILFIELD SERVICES,


)


    9619172









)





Employer,


)








)



and




)








)
AWCB Decision No. 98-0255

ALASKA NATIONAL INS. CO.,

)








)
Filed in Anchorage, Alaska




Insurer,


)
on October 5, 1998.








)



and




)








)

ICE SERVICES INC.,



)




Employer,


)








)



and




)








)

WAUSAU INS. CO.,



)








)




Insurer,


)




  Respondents.

)

___________________________________)


On September 9, 1998, we heard Employee's July 21, 1998 request that we order a Second Independent Medical Evaluation in Anchorage, Alaska.  Attorney Michael Patterson represents Employee.  Attorney Shelby Nuenke-Davison represents NANA Oilfield Services (NANA).  Attorney Sarah Moyer represents ICE Services Inc. (ICE).
  We closed the record at the end of the hearing.


ISSUE

Should we exercise our discretion under AS 23.30.095(k) or AS 23.30.110(g) to order an SIME?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee's September 26, 1986 report of injury alleges she strained a muscle in her right shoulder while cleaning showers within the course and scope of her employment with NANA on September 25, 1986.  Randy Lippincott, PA-C, saw Employee for complaints of right shoulder and neck pain at the Tanana Valley Medical-Surgical Group on September 26, 1986.  Physical therapy notes from the same day state:  "Patient began experiencing neck pain about 2 days ago while washing showers up North at Prudhoe Bay.  She complains of severe pain in her right shoulder and neck with very uncomfortable muscle spasms."


On September 8, 1987, Employee underwent an anterior disc excision and fusion at C5-6 at the Providence Medical Center in Seattle, Washington.  In his report of March 14, 1994, Paul Dittrich, M.D., stated:  "I think her neck and arm symptoms could very well be related to her degenerative cervical disc disease.  This could also be a cause of her headaches . . . ."  


Employee's September 18, 1996 report of injury claims she suffers from migraine headaches caused by stress from her work at ICE.  According to his September 12, 1996 report, Leon Chandler, M.D., relates Employee's headaches to "neuralgia" caused by her cervical fusion.  In his January 9, 1998 report, Glenn Ferris, M.D., states:  "I believe the myofascial pain is most likely a secondary finding, brought on by the mechanics of her cervical condition.  I also believe that her headaches are a result of the myofascial pain causing neural impingement."  


In addition to Drs. Dittrich (an orthopedist), Chandler (an anesthesiologist and pain management specialist), and Ferris (a physiatrist and pain management specialist), Employee has received evaluations, treatment, and/or referrals from numerous other medical providers for her condition.  They include:  physiatrist Michael James, M.D.; neurologist Kenneth Pervier, M.D.; Dr. Chandler's partner at the AA Pain Clinic, Michael Borello, M.D.; Scott Kiester, D.O.; Robert Bosveld, M.D., with the Alaska Center for Family Medicine;  several physicians at the Western Medical Clinic in Missoula, Montana; Occupational Therapist Judith Vos-Ferneau; Kathy Meyer, D.O., at the Whitehall Chiropractic Clinic in Whitehall, Montana; Wandal Money, M.D., at the Arkansas Headache Clinic; R. Bruce Beithon, M.D., in Twin Bridges, Montana; and psychiatrist, D. Cheatle, Ph.D. in Missoula, Montana, to name a few.


ICE controverted Employee's claim for headaches caused by stress on November 15, 1996.  The controversion notice states, in part:  "We have no evidence you suffered any injury at Prudhoe Bay Hotel.  We believe [your condition] is due to some other cause and is preexisting."  Employee's December 16, 1996 Application for Adjustment of Claim against NANA and ICE requests time loss and medical benefits for disabling headaches caused by spasms in her neck from the 1986 NANA injury and stress from her job with ICE.  


NANA answered and controverted on January 21, 1997 and January 22, 1997, respectively.  NANA denies Employee's claims for:  1) lack of medical documentation or evidence Employee's condition is work related; 2) the claim is barred under AS 23.30.105 and 3) there may be a subsequent injurious exposure.  ICE's March 26, 1997 Amended Answer also raises a "course and scope" defense, alleges Employee failed to properly notice the alleged injury, and that NANA's work is the cause of her condition.  NANA is no longer pursuing a last injurious exposure defense against ICE.  (July 21, 1998 Prehearing Conference Summary).  



NANA retained Gerald Keene, M.D., a physiatrist, Carroll Brodsky, M.D., a psychiatrist, and Richard Cuneo, M.D., a neurologist, to perform an employer's medical evaluation (EME).
  Dr. Keene's April 14, 1996 report, at page 6, states in pertinent part:  "This [Employee's migraine condition] is not related . . . to the 1986 claim."  Dr. Brodsky's May 26, 1998 report, at page 20, states, in relevant part:  "Based on my reading of the records, I would conclude that . . .  this woman's headaches are not the result of an industrial injury to her neck or to her shoulder."  Dr. Cuneo's June 5, 1998 report, at page 59, states in part:  "I do not think that Ms. Ritter's claim of September 1986 is a substantial factor for her present headache complaints."  


Employee testified at hearing that her headaches are disabling.  She testified she has suffered from headaches in the past, but that the intensity and character of her headaches differ from those she has experienced in the past.  Employee requests an SIME because there is a dispute between the EME panel reports, and Drs. Chandler and Ferris' opinions her headaches and need for treatment are related to the 1986 industrial injury with NANA.

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.110(g), in effect at the time of Employee's first injury with NANA provides in pertinent part:  "An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require."   AS 23.30.095(k), in effect at the time of Employee's second injury with ICE, provides in pertinent part:



In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


Subsection 95(k) is "procedural in nature, not substantive" for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997).  Therefore, we conclude "we have the discretion, under the [version of] subsection 95(k) [applicable to Employee's claim against ICE], as well as subsection 110(g) [in effect at the time of Employee's claim against NANA]," to order an SIME in this claim to assist us in deciding medical disputes."  Smith v. Alaska Children's Services, AWCB 97-0232 at  4 (November 14, 1997).  


In Deal, the Board also concluded Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1996), does not stand for the proposition that we must order an SIME in every instance that a party requests it, even if the pre-1995 version of subsection 95(k), which was mandatory if there was a dispute, is applicable.  Id.,  at 3.  The legislative intent of the 1988 amendments to the Act was to have "AS 23.30 be interpreted so as to insure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at reasonable cost to the employers who are subject to the provisions of AS 23.30."  Sec. 1, Ch. 70 SLA 1988. 


In Austin v. Tatunduck Outfitters Ltd. and STS Services, AWCB Decision No. 98-0201 (August 5, 1998), the Board denied the employee's request for an SIME because the medical record was fully developed and adding an SIME report to the existing "plethora of opinions of the various physicians" would not "substantially  clarify the record."  Id., at 4.  For the same reason, we conclude an SIME would not substantially assist us in our duty to ascertain the rights of the parties under AS 23.30.135(a) because we find the medical record is already fully developed.  We will decline to exercise our discretion under AS 23.30.095(k) or AS 23.30.110(g) to order an SIME on the disputed issues.


ORDER

Employee's request we order an SIME is denied and dismissed.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rhonda Reinhold, Designated Chairman



___________________________________



Valerie Baffone, Member



___________________________________



Philip E. Ulmer, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Cheri Ritter, employee / petitioner; v. NANA Oilfield Services, Inc., employer; and Alaska National Ins. Co., insurer and ICE Services Inc., employer; and Wausau Ins. Co., insurer / respondents; Case No. 8621038 & 9619172; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Brady D. Jackson, III, Clerk

�








     �ICE Services, Inc. joined in Nana Services' August 28, 1998 Hearing Brief and added no additional argument of evidence at hearing. 


     �Susan Detrik, Ph.D. also evaluated Employee's mental status as part of the EME.  We do not summarize her report.





