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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD L. CROOK,



)








)




Employee,


)




  Applicant,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9614025

CASH ALASKA - GAMBELL,


)









)
AWCB Decision No.98-0256




Employer,


)








)
Filed in Anchorage, Alaska



and




)
on October 6, 1998








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for attorney's fees and costs on September 10, 1998, at Anchorage, Alaska.  Attorney Chancy Croft represented the employee.  Attorney Richard Wagg represented the employer.  We closed the record at the hearing's conclusion. 


ISSUE

1.
The amount of attorney's fees and costs.  


2.
Whether to award a penalty


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee injured his left wrist when he fell at work on July 3, 1996.  The employer accepted the claim and paid the employee's medical and time loss benefits. 


In his March 10, 1997 report, Robert W. Lipke, M.D., rated the employee's permanent partial impairment (PPI) at 29% of the whole person.  On March 24, 1997, the employer filed a controversion of:  "PPI rating of 29% appears high.  We have set up second opinion 5/12/97 at 12:45 p.m."  In her May 28, 1997 report, Shawn Hadley, M.D., rated the employee's PPI at 12% of the whole person.  


The employer requested an eligibility evaluation for reemployment benefits and the employer began paying his PPI in periodic payments.  On June 12, 1997 the employer controverted PPI in excess of 12% whole person and paid the employee the balance of his 12% rating.  Dr. Hadley had indicated the employee could return to work at the pawn shop for the employer.  (See, controversion and compensation reports dated June 12, 1997, filed on June 16, 1997).  On June 19, 1997, Attorney Croft filed his entry of appearance.  


The employee was examined by Douglas G. Smith, M.D., in a board ordered second independent medical evaluation (SIME) on January 8, 1998 on the disputes over the employee's functional capacity to work in the pawn shop, and his PPI.  In his January 17, 1998 report, Dr. Smith rated the employee's PPI at 13% of the whole person.  Dr. Smith's report was somewhat vague regarding the employee's functional capacities, indicating a physical capacities evaluation may be helpful.  On February 13, 1998, the employer paid an additional $1,350.00 reflecting the difference between Drs. Smith and Hadley's ratings.   


As of June 3, 1998 no determination had been made by the RBA on the employee's eligibility for reemployment benefits, pending further investigations.  Previously, however, the rehabilitation specialist recommended the employee be found eligible.  


Subsequently the parties entered into settlement negotiations.  In exchange for $5,000.00, the employee waived his entitlement to all future benefits, including reemployment benefits, but excluding medical benefits.  The compromise and release (C&R) was signed by the employee on July 21, 1998, and filed with the Board on July 27, 1998.  The C&R was approved by the Board on July 31, 1998.  In pertinent part, the C&R provides at 3:  



The employee has obtained the services of attorney Chancy Croft.  A dispute exists with regard to the amount of Mr. Croft's attorney's fees and costs.  Attorney's fees and costs are not resolved as part of this Compromise and Release.  The employee's claim for attorney fees and costs will be submitted to the Board for resolution.


According to the June 5, 1998 prehearing conference summary the following claims were listed as issues:  PPI in excess of 13% which has been paid (Dr. Lipke determined 29% PPI);  PTD, if the EE is not eligible for reemployment benefits, from 3-11-97, less PPI paid;  Interest on PTD and PPI;  vocational rehabilitation, eligibility evaluation under review;  and attorney's fees and costs.  The summary also provides:  "Parties stipulated to an oral hearing on 9-10-98, only on the issues of PPI, interest on PPI and attorney's fees and costs."  


The employee argues his attorney secured him an additional $6,350 in benefits through his representation.  Croft argues that through his representation the employee received an SIME which lead to his additional 1% and ultimate $5,000.00 C&R.  Croft argues that small recoveries also need to be fully compensated, or low wage earners would never be able to get representation.  Croft asserts the claimant's bar in Alaska is already limited.  Furthermore, this claim was hotly contested;  Croft asserts the employer paid over $15,000.00 in its attorneys' fees.  Croft argues he should be paid for the time it took him to argue for his attorney's fees and costs. Croft asserts he obtained an addition 40% of the benefits the employee had received prior to the C&R.  Last, Croft requests we order a 25% penalty, "Since Alaska National admits Croft is entitled to some fees but has not paid any fees at all."  


The employer argues Croft should not receive more in attorney's fees than the employee received in the C&R.  Further, the employer asserts that Mr. Croft is paid a high hourly rate ($200.00 per hour) to compensate for the contingent nature of claimant's work.  The employer asserts this case was not particularly meritorious as indicated by the fact that it settled for $5,000.00.  The employer asserts a more fair approach would be to compensate the employee's attorney for the portions of the employee's case upon which he prevailed.  In the present case, the employee had claimed he was permanently and totally disabled (PTD).  According to the employer's calculations, Croft only obtained a 3% of the amount the employee had originally argued, or at a maximum, 14%.  The employer urges we use a pro rata analysis of the benefits the employee actually was successful on.  The employer argues no penalty is due as the parties specifically agreed to keep the issue of the attorney's fee open for the Board's decision.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.
Amount of Attorney's Fees and Costs for the C&R.  


AS 23.30.145 provides:



(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.  


We find there were two main issues to be dealt with after Croft entered his appearance.  First, there was a substantial dispute between Drs. Lipke (29% or $39,150.00) and Hadley (12% or $16,200.00), a difference of 17% or $22,950.00.  Second, whether the employee is entitled to benefits under AS 23.30.041.  We find the employee's PTD claim was ancillary to the rehabilitation issue.  The RBA never determined whether or not the employee was eligible for reemployment benefits.  However the C&R waived the employee's entitlement to reemployment benefits.  The C&R Summary form specifically allocates the entire $5,000.00 for waiver of "041k."  Accordingly, we conclude the employee prevailed on the reemployment/ PTD issue.  We find this constitutes approximately 50% of the issues to go before the Board.  


On the other main issue, PPI, the employee was not entirely successful.  After Croft's entry of appearance and the SIME, an additional 1%, or $1,350.00 was conceded by the employer.  We further find the employee conceded the remaining 16% in the C&R.  We find the employee was successfully gained 1 percent PPI out of 17 possible.  We find this equals approximately 6% of what the employee sought.  


Based on our analysis above, we find the employee succeed on 56% of his claim with Croft's representation.  We conclude the employer shall pay 56% of the attorney's fees and costs up to July 21, 1998, the date the employee signed the C&R.  We find the remaining hours related solely to the attorney's fees issue, preserved in the C&R.  We direct the parties to bifurcate the attorney and paralegal time and costs bill accordingly, and direct the employer to pay 56% of that total.  We reserve jurisdiction should the parties have disputes regarding this calculation.  

2. 
Attorney's fees for attorney's fee issue. 


We find the claim was controverted by a refusal to pay attorney fees. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). The employee seeks an award of reasonable attorney's fees under subsection 145 (a) and (b) for the benefits obtained.  We find the employee retained an attorney who successfully prosecuted some issues on his claim.  

     We consider the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We find the $200.00 per hour acceptable.  We find the nature of this claim was hotly contested.
As discussed above, we find the employee prevailed on approximately 56% ninety-five percent of his claim.  Therefore, we will award 56% on the fees on the attorney's fee issue presented at this hearing.  We find the total amount of attorney's fees and costs, as detailed in the employee's supplemental affidavit of fees filed at the hearing total $10,348.23.  We also find two hours to prepare for and argue at the September 10, 1998 hearing to be reasonable.  We find the employer shall pay a total of $6,019.01 to Croft for attorney's fees and costs.  ($10,348.23 + $400.00 X .56 = $6,019.01).  We note that this is inclusive of the untotaled amount awarded above.  

3. 
Penalty.  


AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  


The language of both the C&R specifically excludes attorney's fees as a part of the settlement.  The C&R further stated that the attorney fees issue would be resolved at a later date;  we find this to be an implied waiver of a penalty.  Therefore, we find the employee was not owed attorney fees until the issue was resolved through this decision and order.  Therefore, we conclude the employee is not owed a penalty.  (Taurman v. Shemya Construction, AWCB Decision No. 98-0055 (March 18, 1998)).  


ORDER


The employer shall pay $6,019.01 for attorney's fees and costs.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



John Abshire, Member



___________________________________



Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Richard L. Crook, employee / applicant; v. Cash Alaska - Gambell, employer; and Alaska National Ins. Co., insurer / defendants; Case No. 9614025; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Elena A. Cogdill, Clerk
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     �Although we would prefer that the parties resolved this issue, we commend both counsel for getting the employee his settlement proceeds in a timely fashion, separating the attorney's fees issue.





