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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DENNIS D. CARTER,



)








)




Employee,


)




  Applicant,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8708646

STATE OF ALASKA,



)


(Self-Insured)




)








)
AWCB Decision No. 98-0259




Employer,


)





  Defendant.

)
Filed in Anchorage, Alaska

___________________________________)
on October 8, 1998.


On October 8, 1998, we heard Employer's Request for Expedited consideration of its August 4, 1998 Petition for a Board order to advance compensation to Employee, and recoup the advance through monthly deductions of future compensation due, on the written record in Anchorage, Alaska.  Employee represents himself.  Assistant Attorney General Kristen Knudsen represents Employer.  We closed the record at the end of the hearing.  


ISSUE

Should we permit Employer to recoup any advance they may make to Employee, at the rate of ten percent of Employee's monthly compensation, without interest deduction, until repaid.  


SUMMARY OF THE EVIDENCE

On May 17, 1987, Employee's lower legs were crushed, during the course and scope of his employment, when his feet became caught between two baggage conveyor belt rollers.  Employee worked as a maintenance man at the Anchorage International Airport at the time of his injury.  Employer declared Employee permanently totally disabled on August 19, 1989.


On August 8, 1991, the parties entered into a Compromise and Release Agreement (C&R) which provided Employer would pay Employee a lump-sum of $50,000 and $1439.00 per month for the remainder of his life.  The Board approved the C&R on August 23, 1991.    



Employer's Petition states:


Employer petitions the Board for an order permitting the Employer to advance a sum, up to $4,000, against the employee's compensation, currently paid pursuant to the Compromise and Release of August 8, 1991, and thereafter to recoup said advance without interest by deduction of $143.90 per month, with a final payment of less than $143.90, until the full advance is repaid.  The recoupment payment is 10% of the monthly compensation payable under the Compromise and Release.  The advance will permit the employee to purchase a replacement vehicle.  The employee requested the advance. 

Employee's August 17, 1998 Affidavit states, in part:



I asked adjuster, Jackey Zamber, if I could get the State of Alaska to buy me a new truck because mine has broken down and I do not have the money to put as a down payment on a new truck or car;



I need a truck because of where I live, to be able to go to the doctor and shop and so on, and to have room for my assistance animal, a dog;



If the Board will allow the State to advance me the  money, up to $4000, I will repay the adjuster with a deduction from my compensation of $143.90 each month until it is all repaid;



The adjuster explained I will not be charged interest;



Please approve this request as soon as possible because I need this truck before it starts to snow;



I know what I am doing, and I am not taking any medicine that effects my judgement.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), the Supreme Court for the State of Alaska stated that "settlement agreements have the same legal effect as awards, except they are more difficult to set aside."  Id., at 1158.  AS 23.30.012 states, in part:  "If approved by the board, the agreement is enforceable the same as an order or award . . . notwithstanding the provisions of AS 23.30.130."  AS 23.30.130 states:



(a)  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change of residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.



(b)  A new order does not affect compensation previously paid, except that an award increasing the compensation rate may be made effective from the date of the injury, and if part of the compensation due or to become due is unpaid, an award decreasing the compensation rate may be made effective from the date of the injury, and payment made earlier in excess of the decreased rate shall be deducted from the unpaid compensation, in the manner the board determines.   


Based on our review of Employer's petition and Employee's affidavit, we find neither party is asking us to set aside the C&R.  We find the parties' request for us to approve an advance does not change the fundamental obligations of the parties under the terms of the C&R.  We find the total amount to paid Employee is not disturbed.  The parties' request, if granted, would merely change the timing of payments without terminating, continuing, reinstating, increasing or decreasing compensation.    


AS 23.30.155(j), which relates to the payment of compensation in the absence of a board award or order states:  "If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due."    


Based on our review of section 130 and 155, we construe Employer's petition and Employee's affidavit as a request to proceed under section 155, as they would in the absence of an existing order.  Because the agreement was approved by the Board, our concurrence must be obtained to change even the timing of payments.  
Based on Employee's affidavit, we find he is in need of reliable transportation but lacks the necessary funds to purchase a new vehicle.  Based on Employer's petition, we find Employer agrees to advance Employee up to $4000 for the purchase of a new vehicle, provided we allow Employer to temporarily take a ten percent reduction of future unpaid compensation, on a monthly basis, until the amount advanced has been recouped.     
 


We grant Employer's petition to advance Employee a sum, up to $4,000, against Employee's future periodic compensation benefits, currently paid pursuant to the 1991 C&R, and thereafter to recoup said advance, without interest, by deducting no more than $143.90 per month, with a final payment of less than $143.90, until the full advance is repaid.


ORDER  


We grant Employer's petition to advance Employee a sum, up to $4,000, against Employee's future periodic PTD compensation benefits, currently paid pursuant to the 1991 C&R.  Thereafter, Employer may recoup said advance, without interest, by deducting no more than $143.90 per month, with a final payment of less than $143.90, until the full advance is repaid.          


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rhonda Reinhold, Designated Chairman



___________________________________



S.T. Hagedorn, Member



___________________________________



John A. Abshire, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dennis Carter, employee /respondent; v. State of Alaska, employer (Self- Insured / petitioner; Case No. 8708646; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Elena A. Cogdill, Clerk
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