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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES D. JUSTUS,



)








)




Employee,


)
INTERLOCUTORY




  Applicant,

)
DECISION AND ORDER








)
ON RECONSIDERATION



v.




)









)
AWCB CASE NO. 9524120

KETCHIKAN PULP CO.,



)



(self-insured)



)
AWCB Decision No. 98-0261




Employer,


)





  Defendant.

)
Filed in Fairbanks, Alaska

___________________________________)
on October 9, 1998

We heard the employee's Petition for Reconsideration of AWCB No. 98-0232 (September 9, 1998), in Juneau, Alaska on October 7, 1998.  Attorney Joe Michael Cox represented the employee.  Attorney Patricia Zobel represented the defendants.  We closed the record when we met to reconsider this reconsideration request with a two-member quorum panel.  AS 23.30.005(f).


ISSUE

Shall we reconsider AWCB Decision No. 98-0232 (September 9, 1998) under AS 44.62.540?


CASE HISTORY AND SUMMARY OF THE EVIDENCE
 
The employee was hit in the face and left eye with a tree branch, resulting in a facial fracture and some damage to the eye, while employed as a cutter for the employer on October 14, 1995.  As a result of this injury he became eligible for reemployment benefits.  A  plan was developed to train the employee in applied electronics.  The employee and the insurer agreed to the new plan of 1997.  The employee enrolled in the Bates Technical School and began classes on May 5, 1997.  Because litigation was pending regarding the issues of the appropriate rehabilitation plan and whether the employee had cooperated with rehabilitation, the parties entered into a Partial Compromise and Release, which memorialized the rehabilitation issues settlement.  We approved this C&R on September 12, 1997.


On August 20, 1997, in the middle of the rehabilitation plan, the employee had surgery performed on his right shoulder in conjunction with a 1993 workers' compensation claim against Alaska Pulp Corporation (APC) (AWCB Case No. 9308359).  The surgery was planned to occur in August, when school was not in session, so he would not miss classes.  However, the employee did not return until the 11th of September, after classes reconvened.  The employer suspended §.041(k) benefits from the employer, even though he was not participating in the plan.


The employee originally was paid TTD benefits at the rate of $355.56 per week for the time period from August 20, 1997 to January 17, 1998 by APC.  The employee asserted that he should not be paid TTD for this time period but should continue to receive §.041(k) at the rate of $380.02 from the employer.  Alaska Timber Insurance Exchange, the adjuster for both APC and the employer, decided to pay the employee §.041(k) benefit.  The insurer then repaid APC for the benefits it had paid for the TTD.  Thus, the employee received $380.02 each week of the disputed time period.  


The employee claimed that the employer must pay the full amount of §.041(k) benefits, notwithstanding his receipt of TTD from APC for the previous injury.  He argues that the employer cannot reimburse APC for the TTD and pay the employee the difference.  The employee claims that payment of TTD by APC does not affect any obligation the employer has concerning payment of §.041(k) benefits.  He claims that the employer may not set off the TTD payments being made by APC against its §.041(k) obligation.


We heard the employee's claim, and in our decision and order, AWCB Decision No. 98-0232 (September 9. 1998), we found the employee received the maximum benefits to which he was entitled during the period from August 20, 1997 through January 17, 1998 and he is not entitled to double payment.  We also found the Act provides for reimbursement of one insurer to another when there is a dispute over which insurer is responsible for payment for one period of time.  AS 23.30.155(d).  We found the insurer acted in good faith and made appropriate payments.  Accordingly, we denied the employee's claim for additional benefits, including associated interest, penalties, attorney fees and costs.


The employee filed a Petition for Reconsideration on September 24, 1998, arguing we misapplied the law regarding the Last Injurious Exposure Rule and AS 23.30.155, and contending we erred by not consolidating the employee's claims against the employer and APC.  He additionally argued the employer did not pay the difference between the TTD and .041(k) benefits until the employee secured an attorney, who pursued his claim.  Consequently, he argued, he is entitled to at least attorney fees and legal costs.  We considered this request on October 8, 1998, the last day we retained jurisdiction to reconsider the case under AS 44.62.540.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  RECONSIDERATION


The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:



(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition os considered denied.



(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .


In response to the employee's request for reconsideration, we have examined the record of this case, as well as our decision and order.  We find merit to the employee's claim for possible attorney fees and costs, and we will exercise our discretion under AS 44.62.540 to reconsider our decision and order, AWCB Decision No. 98-0232 (September 9, 1998).


II. EMPLOYER'S ANSWER


8 AAC 45.050 provides, in part:



(c) Answers. . . . (2) An answer to a petition must be filed within 20 days after the date of service of the petition and must be served upon all parties. . . .



(d) Replies.  A reply is a response to an answer.  No party is required to file a reply.  However, a reply, if filed, must be filed within seven days of service of the answer upon the parties.


8 AAC 45.195 provides, in part: WAIVER OF PROCEDURES. A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. . . .


The employee's request for reconsideration was filed on September 24, 1998.  Because of the rigid time limits of AS 44.62.540, we were required to consider the request before the time for the employer to file an Answer had elapsed under 8 AAC 45.050(c).


In the interest of due process we will modify our procedure under 8 AAC 45.195.  In accord with the intent of 8 AAC 45.050(c), we will give the parties the opportunity to address the appropriate procedure and define the specific issues for reconsideration of our decision and order.  Under 8 AAC 45.065, we direct the parties to participate in a prehearing conference with the chairman of the AWCB panel issuing our September 8, 1998 decision, Workers' Compensation Hearing Officer Fred Brown, set for 9:00 a.m., October 23, 1998. We will retain jurisdiction over this case to resolve any disputes.


ORDER


1.  We exercise our discretion under AS 44.62.540 to reconsider our decision and order, AWCB Decision No. 98-0232 (September 9, 1998), in accord with the terms of this decision and order.  We retain jurisdiction over this case.



2.  We direct the parties to participate in a prehearing conference with Workers' Compensation Hearing Officer Fred Brown, set for 9:00 a.m., October 23, 1998.



Dated at Fairbanks, Alaska this _______ day of October, 1998.







ALASKA WORKERS' COMPENSATION BOARD







___________________________________







William Walters, Designated Chairman



/s/ James Williams                  


James Williams, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James D. Justus, employee / applicant; v. Ketchikan Pulp Co., employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No.9524120; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this _____________ day of _________________, 1998.

                             _________________________________


                   Lora J. Eddy, Clerk
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