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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WENDALL W. HALL,



)








)




Employee,


)




  Applicant,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9507500

ALASKA WEST EXPRESS, INC.,

)









)
AWCB Decision No. 98-0263




Employer,


)








)
Filed in Fairbanks, Alaska



and




)
on October 20, 1998








)

A.I.G.,





)








)




Insurer,


)




  Defendants.

)

___________________________________)



We heard the employer's petition to dismiss in Fairbanks, Alaska on October 16, 1998.  The employee appeared by teleconference, representing himself.  Attorney Tasha Porcello represented the employer and insurer.  We closed the record at the conclusion of the hearing.

ISSUE


Is the employee’s claim for compensation barred by the statute of limitations at AS 23.30.105(a) from failing to file a claim within two years of his last payment of compensation?

PRIVATE 
CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCEtc  \l 1 "CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE"

The employee fell, injuring his back on a trailor, while working as a truck driver for his employer on April 13, 1995.  The employee was treated by John Joosse, M.D., who diagnosed a low back strain and provided conservative care. The employer provided medical beneits and temporary total disability (TTD) benefits. 


On June 7, 1995, the employee filed a request for reemployment benefits under AS 23.30.041.  On June 16, 1995, Dr. Joosse determined the employee was medically stable and gave him a light duty work release.    On June 19, 1995 attorney John Darnall entered his appearance to represent the employee.  On June 21, 1995 the Reemployment Benefits Administrator sent a letter indicating the employee was not eligible for reemployment benefits because he had been released to work.  The employer paid a final installment of TTD to the employee in a check mailed on December 14, 1995.  The employer denied further TTD benefits in a Controversion notice dated January 2, 1996.


The employee testified he last saw Dr. Joosse on June 16, 1995, and that the doctor told him he would not be able to go back to truck driving.  The employee testified he moved to Maine, and has not been employed since.  He testified his physical condition has persisted, not getting better or worse since June 1995.


On November 21, 1997,  the employee’s attorney withdrew his entry of appearance.  On January 2, 1998, the employee’s attorney filed a new entry of appearance and an Affidavit of Readiness for Hearing.   Despite this Affidavit of Readiness, the employee had never filed a claim for workers’ compensation benefits.  On January 12, 1998, the employer filed a petition to dismiss under AS 23.30.105(a), based on the employee’s failure to make a claim for benefits within the two years following his last payment of compensation.  The employee’s attorney withdrew his entry of appearance once again on February 10, 1998.  The employee filed a Workers’ Compensation Claim, dated March 4, 1998, claiming medical benefits, medical transportation costs, and $20, 000.00 in unspecified compensation benefits.


At the hearing the employer argued the employee was aware of his claimed disability since the time of his last compensation check; he had retained an attorney to pursue workers’ compensation benefits on his behalf ; and he simply failed to file a claim for benefits with us during the two-year period provided by AS 23.30.105(a).  Citing several Alaska Supreme Court decisions and AWCB decisions, the employer contended we must find his claim for compensation benefits barred under that section of the statute.  The employer also pointed out that AS 23.30.105(a) does not affect the employee’s entitlement to medical, or medical-related, benefits. 


The emloyee argued he had relied on his attorney to take care of the paperwork for his claim.  He contended it would be unfair for the employer not to compensate him for the ongoing effects of his injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.105(a) provides in part:



The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . . . and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.125.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


AS 23.30.105(a) provides a two-year limit for the filing of claims from the time of the injury, the time of disablement, or the time of manifestation of latent defects, whichever comes last.  W.R. Grasle v. AWCB, 517 P.2d 999, 1002-1003 (Alaska 1974).  The four-year time limit for filing claims in the second sentence of § 105(a) was rendered inapplicable by the Supreme Court in 1974.  Id.   "Disability" is defined as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.395(10).  In Vetter v. Alaska Workers' Compensation Board, 524 P.2d 164, 166 (Alaska 1974), the Alaska Supreme Court held:  "The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such but rather a loss of earning capacity related to that employment."


The late Professor Arthur Larson discussed the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run, in 2B A. Larson, The Law of Workmen's Compensation § 78.41 (1994).



The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15-206.



As to the nature of the injury or disease: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed lay person confronted with the early symptoms of a progressive condition. . . . Indeed, it has been held that the reasonableness of the claimant's conduct should be judged in the light of the claimant's own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . .  .

Id. at 15-268 to 15-270.



Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of the injury but its relation to employment.  Even though the claimant knows he or she is suffering from some affliction, this knowledge is not enough to start the statute if its compensable character is not known to the claimant.

Id. at 15-283.


AS 23.30.105(a) provides only one exception to the two year limit: latent injuries or defects.  We have long recognized this exception, finding employee’s eligible for compensation for periods of disability more than two years after the injury or initial period of disability.  In each case, the injury was found to be latent.  Hoth v. Valley Const., 671 P.2d 871 (Alaska 1983); Hayes v. Fairbanks North Star Borough, AWCB Decision No. 98-0217 (September 10, 1998);  Foster v. Aspoetis Const., AWCB Decision No. 88-0217 (August 16, 1988); Carlson v. Alaska United Drilling,  AWCB Decision No. 87-0341 (Dec. 31, 1987).  


In this case,  the evidence is clear and consistent that the employee was aware of his claimed disability at least since the time of his June 16, 1995 visit with Dr. Joosse.  By the preponderance of the available evidence, we find the employee knew of the nature, seriousness, and probable compensability of the results of his injury for the full period since the final payment of compensation.  By the preponderance of the available evidence, especially based on the testimony of the employee, we also find the employee’s medical condition and disability has not changed significantly since his June 16, 1995 examination by Dr. Joosse.  We can find no “latent defects” or latent injury resulting from the employee’s 1995 work injury.  


By the preponderance of the evidence, we find the employer paid  the final payment of time loss compensation to the employee on December 14, 1995, and gave clear notice the compensation was terminated in the Controversion of January 2, 1996.  By the preponderance of the evidence we find the employee did not file a Workers’ Compensation Claim until March 4, 1998, well beyond the two-year time limit provided under AS 23.30.105(a).  We must conclude the claim is not timely, and comensation is barred.   We must deny and dismiss the employee’s claim for time loss compensation benefits.  


Medical and related benefits under AS 23.30.095 are not governed by AS 23.30.105.   This interpretation is required by the wording of  subsection 105(a) which uses the phrase "right to compensation for disability . . . " versus the language of subsection 95(a) which permits us to authorize medical care beyond two years after the date of injury.  We believe this distinction is further justified by the separate definitions of "compensation" at AS 23.30.395(8) and "medical and related benefits" at AS 23.30.395(20).

 
Even if a claim for time loss compensation benefits is barred, entitlement to medical care may still continue under AS 23.30.095(a).  Stepovich v. H & S Earthmovers, AWCB Decision No. 85-0229 (August 1, 1985); James v. City of Fairbanks, AWCB Decision No. 85-0357 (December 13, 1985); Lee v. Fluor Alaska, AWCB Decision No. 87-0096 (April 17, 1987); McQuat v. AIC, et al, 4FA-88-0632 (Alaska Super. Ct.) (April 4, 1989).


ORDER

1.  The employer’s petition is granted.  The employee's claim for time loss compensation benefits is denied and dismissed,  under AS 2.30.105(a).

 
2.  The employee’s claims for medical and related benefits under AS 23.30.095(a) are not barred under AS 23.30.105(a).

Dated at Fairbanks, Alaska this ___20th_____ day of _October_, 1998


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters, Designated Chairman



___________________________________



John Giuchici, Member



___________________________________



Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wendall W. Hall, employee / applicant; v. Alaska West Express, Inc., employer; and A.I.G., insurer / defendants; Case No.9507600'; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this ___20th____ day of __October___, 1998.

                             _________________________________

                              Lora J. Eddy, Clerk
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