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On August 25, 1998, we heard Alaska National Insurance Company's (ANIC) petition for reimbursement of disability and medical benefits from CIGNA Property & Casualty (CIGNA) under the last injurious exposure (LIE) rule, in Anchorage, Alaska.  We proceeded as a two-member quorum, as authorized under AS 23.30.005(f).  Attorney Trena Heikes represented ANIC.  Attorney Patricia Zobel represented CIGNA.  We held the record open to determine if further briefing was necessary.  We closed the record when we next met on September 11, 1998.


ISSUES


(1)
Under the LIE rule, is CIGNA responsible for reimbursement of the disability and medical benefits ANIC paid to Employee as a result of his 1993 and 1996 surgeries?  



(2)
Is ANIC's claim procedurally barred by the statute of limitations, set forth in AS 09.10.070, or the doctrine of laches?



(3)
Is the prevailing party entitled to attorney's fees and legal costs?


CASE BACKGROUND


Employee worked as a lineman for the City of Unalaska (Employer) from November 27, 1989, through March 20, 1996.  On February 28, 1992, Employee suffered an abdominal injury while changing a tire on a city truck.  Report of Injury (March 26, 1992).  CIGNA insured Employer at the time of Employee's injury.  CIGNA paid temporary total disability (TTD) benefits and medical benefits to Employee from March 30, 1992 through April 19, 1992, when Employee was released for work.  Compensation Report (April 23, 1992).



On July 1, 1992, Employer changed insurance carriers from CIGNA to ANIC.  Thereafter, Employee injured his abdomen in December 1992 after performing heavy-duty work.  Employee testified he suffered increased pain to his lower right abdomen and new pain to his lower left abdomen as a result of the injury.  Consequently, Employee sought medical treatment in December 1992 and January 1993.  Thereafter, Employee underwent hernia surgery on January 28, 1993 and on May 3, 1993.  ANIC paid TTD and medical benefits to Employee from January 4, 1993 through June 20, 1993, when Employee again was released to work.  Compensation Report (June 24, 1993).



From June 20, 1993 through February 28, 1995, Employee continued to work for Employer without incident.  However, on February 28, 1995, Employee suffered another abdominal injury and underwent hernia surgery on May 1, 1995.  ANIC paid TTD and medical benefits to Employee from May 1, 1995 through July 22, 1995.  Employee filed two Applications for Adjustment of Claim (AAC) relative to the December 1992 and February 1995 injuries.  In the AAC, Employee sought TTD benefits, permanent partial impairment (PPI) benefits, an eligibility determination for vocational rehabilitation, transportation expenses, and interest.  ANIC controverted Employee's claims.  Controversion Notices (April 19, 1995; May 2 and 30, 1995; August 28, 1995; and December 29, 1995).  

On January 30, 1996, Employee again underwent surgery.  Employee and ANIC negotiated to resolve their disputes.  A proposed Compromise and Release (C&R) agreement was submitted for our approval.  We approved the C&R on December 19, 1996.



On January 23, 1997, ANIC sent a demand letter to CIGNA seeking reimbursement for benefits it paid to Employee for his 1993 and 1995 surgeries.  CIGNA did not respond.  On May 12, 1997, ANIC filed a claim for reimbursement.  Petition to Join (May 12, 1997).  ANIC alleged Employee's 1993 and 1996 surgeries were due to the February 28, 1992 injury, and not any intervening injury during ANIC's policy period.  CIGNA denied responsibility.


SUMMARY OF ARGUMENTS


In its brief, ANIC argued: "[U]nder the last injurious exposure rule, [ANIC] is responsible for [Employee's] surgeries and related benefits only if his employment between July 1, 1992 and January 4, 1993 was a substantial factor in worsening his underlying condition."  ANIC Hearing Brief at 8 (emphasis in original).  ANIC further argued "[n]o medical evidence exists establishing that the work probably was a substantial factor in worsening the underlying condition."  Id. at 8-9 (emphasis in original).



CIGNA argued ANIC's claim was barred procedurally on two grounds.  First, ANIC settled its claim with Employee contrary to 8 AAC 45.160(f), which at the time provided:



In single-employer, multiple-carrier claims, no agreed settlement will be approved unless all parties have agreed to and signed the agreed settlement document.

CIGNA Hearing Brief at 8-9.  Second, ANIC's claim was barred either by the two-year statute of limitation set forth in AS 09.10.070, or under the doctrine of laches.  Id. at 9-10.  



CIGNA also argued ANIC's claim failed substantively for two reasons:  (1) Employee's medical condition was not caused by an employment-related injury in February 1992; or (2) if Employee suffered an employment-related injury in February 1992, his work activities after July 1992 aggravated his underlying condition.  Id. at 10-12.  



Both parties requested attorney fees and legal costs.


SUMMARY OF ANIC'S ACTIONS


At her August 13, 1998 deposition, Tammi Lindsey testified she had worked over 11 years as an adjuster for ANIC.  Lindsey Dep. at 3.  Employee's claim was assigned to Lindsey on December 21, 1992.  Two days later, she controverted Employee's claim.  Lindsey testified she controverted the claim for two reasons: (1) the December 16, 1992 Report of Injury stated Employee suffered from "recurring stomach pains from 2/28/92 injury;" and (2) "lack of medical relating abdominal pain to injury of 12/7/92."  Id. at 26.



Based on subsequently obtained evidence that Employee's claim was related to injuries he sustained in December 1992, Lindsey accepted his claim.  First, Dr. Hudson stated, "Patient's work activity has aggravated the scar associated with his previous surgery[, and] [t]he incident at work on December 7, 1992 has worsened it acutely."  Progress Notes (January 8, 1993).  Second, in his recorded statement, Employee explained that he was injured after working two power outages on December 11 and 31, 1992.  Bray Statement at 9-10, 28 (January 11, 1993).  Finally, the operative report of Employee's treating physician, Phillip L. Gerstner, M.D., indicated he repaired Employee's bilateral spigelian hernias.  Operative Report (January 28, 1993).



While ANIC paid compensation and medical benefits to Employee, it began investigating whether CIGNA was responsible for payment.  Lindsey testified that in March 1993, ANIC asked Northern Rehabilitation Services, Inc. (NRS) to coordinate obtaining a second opinion and determine if Employee's complaints were "1) related to a hernia, 2) were work related, and 3) if so, what carrier was responsible."  Lindsey Dep. at 29-30; NRS Status Report at 1 (October 5, 1993).  On April 6, 1993, ANIC also sent a letter to John A. Ryan, M.D., asking if CIGNA was responsible for Employee's claim.



Lindsey testified that in the process of litigating Employee's 1995 claim, ANIC took Employee's deposition on October 4, 1995.  ANIC did not provide notice of the deposition to CIGNA.  At the deposition, ANIC specifically addressed both the 1992 and 1995 claims.
  Based on Employee's deposition testimony, Lindsey believed CIGNA was responsible for Employee's 1992 claim.  Lindsey Dep. at 82.



On October 6, 1995, ANIC wrote a letter to Robert D. Lewis, M.D., Employer's and ANIC's independent medical examiner (EIME), regarding the relationship between Employee's 1993 surgeries and his February and December 1992 injuries.  With respect to whether Employee's May 1993 surgery related to the December 1992 injury or whether it was secondary to the February 1992 injury, Dr. Lewis replied, "Again, [it] would be related to the combined claims.  It would be impossible to separate the two claims from the two surgical procedures."  Lewis Letter to ANIC at 7 (October 12, 1995).  Thereafter, ANIC's counsel wrote a letter to Dr. Lewis and Dr. Gerstner on October 26 and 27, 1995, respectively.  In that correspondence, counsel attempted to explain the applicable legal standard in LIE cases, and provided excerpts of Employee's first deposition.  By letter dated November 28, 1995, Dr. Lewis replied he did not find any reason to change his opinions.  By letter dated November 29, 1995, Dr. Gerstner replied, "It is my opinion that his injury [February 28, 1992] created a need for surgery in January.  Employment and work following his February 1992 injury would aggravate his condition but was not the initiating factor."  Lindsey testified she believed ANIC was responsible for the 1993 surgeries based on the opinions from Drs. Lewis and Gerstner.  Lindsey Dep. at 56.



Prehearing conferences were held on November 9, 1995 and December 14, 1995.  At the first conference, ANIC stated it was considering joining CIGNA in the claim.  At the second conference, ANIC informed us that it had not yet joined CIGNA.



Next, ANIC obtained affidavits from Judith Whitcomb, M.D. (February 28, 1996), Dr. Gerstner (March 1, 1996), and Donald G. Hudson, D.O. (July 24, 1996).  The affidavits were drafted by ANIC and were obtained without notice to CIGNA.  Based on these affidavits, ANIC concluded CIGNA was responsible for Employee's 1993 and 1996 surgeries.  Lindsey Dep. at 59, 67; ANIC Hearing Brief at 5-6.  



Sometime in August or September 1996, ANIC began drafting a proposed C&R.  ANIC intended to seek reimbursement from CIGNA at this time, as evidenced by the language at page 2 of the draft C&R.  Lindsey Dep. at 73.  A revised copy of the C&R was forwarded to Employee's counsel on October 3, 1996.  The C&R was approved on December 19,1996.  Thereafter, ANIC sent a demand letter to CIGNA on January 23, 1997.  On May 12, 1997, ANIC file a petition to join CIGNA.


SUMMARY OF EMPLOYEE'S MEDICAL HISTORY



Employee had a history of abdominal and upper gastric problems prior to working for Employer.  Employee's treating physician, Dr. Gerstner, repaired a hiatal hernia in July 1985, and repaired an upper midline incisional hernia in February 1986.  Employee testified he never had problems again concerning these two surgeries.  Bray Dep. II
 at 12.



Employee began working for Employer on November 27, 1989.  Employee testified he performed primarily heavy-duty work from August 23, 1991 through September 3, 1991.  Bray Dep. II, at 13-15.  On September 5, 1991, Employee reported to the Iliuliuk Family & Health Center (Clinic), in Unalaska, complaining of an abdominal muscle strain.  Progress Notes (Sept. 5, 1991).  Employee also took two hours sick leave on September 3, four hours sick leave on September 6, and eight hours sick leave on September 9, 1991.  Bray Dep. II, at 16-7.  



Employee worked without incident for the next five months.  On February 28, 1992, while changing a tire on a city truck, Employee picked up a tire and experienced a burning pain in his stomach.  Employee testified his stomach "turned into liquid fire," and described the pain as a "big irritation."  Bray Dep. I, at 72; Bray Dep. II, at 23.  Employee went to the Clinic where Rick Maines, PA-C, diagnosed him with a probable ventral hernia and recommended follow-up with a surgeon if the pain persisted.  Physician Report (March 30, 1992); Physician Notes (February 28, 1992).  



On March 24, 1992, Employee returned to the Clinic complaining of abdominal pain and was again diagnosed with a probable ventral hernia.  Progress Notes (March 24, 1991).  On March 31, 1992, Employee was seen by Ronald E. Gower, M.D., a general surgeon in Anchorage.  Dr. Gower stated Employee did not have a hernia, but probably had a partial tear of the right rectus abdominus muscle.  Physician Report (March 31, 1992).  On April 14, 1992, Employee returned to the Clinic and was seen by Nancy Sydnam, M.D.  Dr. Sydnam restated Dr. Gower's findings, questioned whether Employee had myositis, and gave him an injection of marcaine, lidocaine, and cortisone.  Progress Notes (April 14, 1991).  Employee did not treat with a physician again until eight months later in December 1992.



Employee testified that between February 1992 through July 20, 1992, he was assigned to light-duty work.  Bray Dep. I, at 25-6.  He explained his pain would come and go, during this period of time, depending on the exertion level of his activities.  Employee testified the pain was initially on his right side and did not preclude him from working.  Bray Dep. I, at 72, 75, 80-1; Bray Dep. II, at 20, 23-4, 38, 48, 51-2.



Employee testified that his jobs were either light-duty in-house electrician work or heavy-duty lineman work.  Light-duty jobs consisted of troubleshooting, repairing universal power splice systems, breaker boxes, etc.  Bray Dep. II at 25.  Heavy-duty jobs included high-voltage line work, hand-digging ditches, pulling conduit and wire, laying pipe, etc.  Id. at 39, 64; Bray Statement at 12 (January 11, 1993).  Employee further testified that during July and August 1992 his work was 80 percent light-duty and 20 percent heavy-duty.  Bray Dep. II, at 39.  In September and October 1992, Employee worked 50 percent light-duty and 50 percent heavy-duty, and took sick leave on September 22-23 and October 20 and 23, 1992.  Id. at 35-6, 39.  In November and December 1992, Employee worked almost entirely as a lineman doing heavy-duty jobs, and took four hours sick leave on November 16, 1992.  Id. at 35, 39.  Employee testified the primary heavy-duty job was related to the move of a substation, which required him to do extensive ditch digging and moving of lines.  Id. at 26-9.  When asked to describe the nature of work he performed at that time, Employee testified:



We had to dig the ditch and then make sure, you know, get all the big rocks out.  So you don't want the conduit laying next to any rocks so when you backfill the rocks doesn't push through the conduit and you have to re-dig it back up.  So you have to make sure all the sharp rocks -- you know, you actually dig the ditch with the backhoe, but there's a shovel man there that goes along and makes sure that any obstacles that might have fallen back in the ditch is out of the ditch so it doesn't punch into the conduit.  There's a saying we have.  It's called ditch nigger.  Doesn't mean color or anything.  It just means you're the guy with the shovel.




. . . .



I was low man on the totem pole.  I was the ditch monkey.

Id. at 41.  



As shovel man, Employee not only dug ditches and removed rocks, he also regularly laid 20-foot sections of five-inch pipe, weighing 80 to 90 pounds each, into the ditches that were dug by a backhoe.  Id. at 41-2.  After laying the pipe, Employee would then pull the wire through the pipe.  Employee testified that it regularly required three men to pull the wire through the conduit due to the length and weight of the wire.  Id.  Employee's work as a shovel man required continuous twisting and bending, which caused "a lot of burning" in Employee's abdomen.  Id. at 44-5.



In December 1992, Employee returned to the Clinic twice, and took four days of sick leave.  Specifically, on December 7, 1992, Employee went to the Clinic because he had "recurring abdominal pain aggravated by lifting heavy objects and working underneath vehicles."  Physician Report (December 22, 1992).  On December 16, 1992, Employee worked two hours moving culverts.  Employee testified the culverts are typically 20 feet long and weigh up to 200 pounds.  Bray Dep. II, at 57.  Employee subsequently took six hours of sick leave on that same day.  Id.  On December 17, 1992, Employee worked all day installing 400-amp disconnects and CT cans.  Id. at 58-9.  The disconnects were made of steel, measured five feet high by three feet wide, and weighed over 100 pounds.  Id. at 59-60.  The CT cans were also made of steel and measured four feet in diameter.  Id. at 58.  On December 18, 1992, Employee worked four hours installing street lighting and five-inch pipe on a water tank project.  Id. at 59-60.  However, Employee also took four hours of sick leave on that day because of the pain caused by the bending and twisting.  Id.  On December 23, 1992, while voluntarily working at the Clinic, Employee made a passing comment that the pain in his right lower abdomen was worse.  On December 30, 1992, Employee worked six hours installing warehouse lighting and took two hours of sick leave.  Id. at 60-2.  He testified it was a "one-man job," and he was "installing overhead high-beam metal highlighting, which is normally about 50 pounds apiece."  Id. at 61.  Employee also testified, "[T]he month of December that was really giving me excruciating pain.  It was progressively worse, but this was when it was to the point I was having lots of trouble."  Id. at 62.  Employee also testified that during the November-December 1992 timeframe, he began suffering a new pain on his left side and wore a belt with two rags, one on either side of his navel, to relieve the pain.  Id. at 48-9.  Previously, Employee had occasionally worn a belt with one rag on the right side.  Id.



Employee testified that a job in January 1993 made him "finally leave work."  Bray Dep. II at 45-6.  He said, "I was in so much pain that I just flat refused to work anymore.  I went to Jim Taylor [his supervisor] and told him I just couldn't do it anymore."  Id. at 51.  He described the job as laying 90-degree five-inch pipe, which he had to push into place by hand with the wires already in the pipe.  Id. at 45-6.  Employee testified it was "excruciating for me because I was hurting."  Id.  Employee also testified the level of pain increased such that he began suffering from nausea.  Id. at 47-8.  



On January 4, 1993, Employee was seen by Dr. Hudson and again complained about the pain on his right side.  After examining Employee, Dr. Hudson found: "1) Patient[']s work activity has aggravated the scar associated with his previous surgery (hiatal hernia, pyloroplasty & vagotomy)[;] 2) The incident at work on 12-7-92 has worsened it acutely[;] 3) He currently is unable to perform his job because of the aggravated abdominal wall[; and] 4) He needs outside surgical consultation & probably surgery[.]"  Progress Notes (January 8, 1993).  Employee was referred for a surgical consult and returned to Dr. Gerstner for surgery on January 28, 1993.



When asked to compare the pain he experienced in January 1993 with that which he experienced between February and March 1992, Employee testified:




The pain was not as predominant in February and March.  The right side burned when I did a lot of heavy lifting.  And it would burn, but it wasn't to the point I couldn't stand it or I couldn't -- I could bear it.  It wasn't until we -- later on in the year that it just continually got worse and it was January I finally decided I couldn't take the pain anymore. 

Id. at 51-2.  



Employee was then asked if he recalled a specific incident which sent him to see a doctor on December 7, 1992.  After reviewing his log notes, Employee testified:



Well it just says I was doing secondary R&M, which is remove and maintenance.  Repair and maintenance is what it means.  So on 12-7 -- okay.  12-1, 2, 3, and 4 I was on vacation, and then on 12-5 and 6 must have been the weekend.  So 12-7 was a Monday, I presume.  And apparently we got in some hard ground or I was out there reefing on one of them big secondary wire reels trying to get it loaded, because we sometimes load them by hand.  




. . . .



Well, these reels come in, like -- gee, they're over a thousand feet, but they can be as much as, like, three or four foot [sic] in diameter.  And if it's a full reel, it's heavy.  And sometimes, a lot of times, me and Manny just pick it up and throw it in the truck. . . . They got to be at least 200, 250 pounds.

Id. at 53-5.  When asked if he believed his work after July 1992 made his condition worse, Employee testified:



I don't even remember the pain in February.  It was, like I said, like having an itch that went away and never bothered me.  It was the right side that was bothering me.




. . . .




Well, because I had a lot more or heavier lifting and pulling, and it was already injured.  My right side was already injured.  I'm not a doctor.  I'm going to give you what I feel happened.




. . . .




When  you get injured, I've noticed over the years, you will -- you subconsciously will protect it.  You'll move a different way.  Especially the pain on my right side would start bothering me, and you will automatically try to counter-react.  And with all the heavy lifting, I think that was the area when I pulled the left side because I [sic] trying to protect the right side.




I'm not a person that can say that's what happened, but I do know that the left side started to hurt in that area, and from there on it just got continually worse and not -- and in December was my worst, and January I said, I've had enough.




. . . .



From February through the summer I could live with my problem.  It was not to the point that it was -- it was just a burning sensation.  It wasn't excruciating burning or nauseation until I started in really heavy line work, and that's when the other side started hurting.  And then it got to the point it was beyond the pain that I could tolerate.

Id. at 62-4.  When asked if he felt he had injured himself further at that time, Employee testified, "I felt -- yes, I felt that I had hurt myself enough that I couldn't do it anymore."  Id. at 65.  

 

Employee remained off work through June 20, 1993.  During this time, Employee continued to experience abdominal pains.  Dr. Gerstner performed a second surgery on May 3, 1993, and found small fascial defects in the lateral border of the rectus muscle bilaterally to the umbilicus.  Physician Report (May 3, 1993).



Employee returned to work on June 20, 1993 and continued working for Employer without incident until he suffered another injury on February 28, 1995.  On May 1, 1995, Employee returned to Dr. Gerstner for repair of an epigastric incisional hernia and to lyse the intra-abdominal adhesions.  Operative Report (May 1, 1995).  ANIC does not seek reimbursement from CIGNA with respect to this injury and associated benefits.  ANIC Hearing Brief at 5.  




Dr. Gerstner again operated on Employee in January 1996 to release sutures entrapping iliohypogastric nerves bilaterally and to lyse the nerves.  Operative Report (January 30, 1996).  ANIC alleges that the January 1996 surgery was performed to correct the January and May 1993 surgeries, and seeks reimbursement from CIGNA for the compensation benefits and associated costs it paid to Employee relative to the 1996 surgery.


SUMMARY OF MEDICAL EXPERTS' OPINIONS
DONALD G. HUDSON, M.D. -- EMPLOYEE'S PHYSICIAN AT THE CLINIC


EXAMINATIONS


In January 1993, after examining Employee, Dr. Hudson believed a work-related incident on December 7, 1992 worsened Employee's abdominal pain acutely.  Progress Notes (January 8, 1993).  He also diagnosed Employee with a possible hernia or entrapped nerves, either of which may necessitate surgery.  Progress Notes (January 4, 5, and 8, 1993).  Dr. Hudson also documented the new pain in the lower left abdominal area and noted it was more severe than the right-sided abdominal pain.  Id.  



AFFIDAVIT -- JULY 24, 1996


Dr. Hudson's affidavit was taken by ANIC three-and-a-half years after his January 1993 consultation with Employee.  Also, CIGNA was not provided notice and did not attend the taking of the affidavit.  Dr. Hudson affied:




Having been provided the above information, I must now change my opinion from that expressed in my January 8, 1993 memo to Carla Dixon.  Having now reviewed Mr. Bray's statements both at deposition and as contained in the Report of Injury as well as his medical chart and having been provided the legal standard necessary for liability to attach, it is my opinion to a reasonable degree of medical certainty that Mr. Bray's work following his February 28, 1992 injury was not a substantial factor in his disability and need for medical treatment in January 1993.  Rather, it is my opinion that Mr. Bray's complaints of acute pain in December 1992 were only illustrative of symptoms of his underlying condition caused by the injury in February 1992 and were not indicative of any substantial aggravation of the underlying condition at [sic] that term as [sic] defined in paragraph 4, above.




It is further my opinion to a reasonable degree of medical certainty that Mr. Bray's surgery in May 1993 was also the result of his February 1992 injury and that his work following the February 1992 injury was not a substantial factor in that surgery as well.




It is also my opinion that . . . the nerve entrapment surgery performed in January 1996 was necessitated not by his work injury of February 19, 1995 but was more likely related to a nerve entrapment existing as a result of the 1993 surgeries and as such relates to the February 28, 1992 injury on a more probable than not basis.

Hudson Aff. at 3-4.  



DEPOSITION -- SEPTEMBER 30, 1997


Dr. Hudson's deposition was taken 14 months after his affidavit, and over four-and-a-half years after his January 1993 consultation with Employee.  Also, CIGNA participated in the deposition.



ANIC attempted to get Dr. Hudson to reaffirm his opinions in the affidavit.  Hudson Dep. at 90-96.  Instead, Dr. Hudson declined to reaffirm his earlier statements on several key issues.  Specifically, in response to ANIC's question concerning the legal standard set forth in paragraph 4 of his affidavit, Dr. Hudson testified:


A

I will have to tell you, it's just as -- it's just as confusing to me today as it was the first couple of times when I read it. . . . I can't give you what you want me to do, and I have problems with that paragraph.  I've had problems with it ever since. 

Hudson Dep. at 92.  ANIC immediately moved to the substance of paragraph 5.  The exchange between ANIC and Dr. Hudson was as follows:


Q
Okay.  Continuing on, "Rather it is my opinion that Mr. Bray's complaints of acute pain in December 1992 were only illustrative of -- illustrative of symptoms of his underlying condition caused by the injury in February '92 and were not indicative of any substantial aggravation of the underlying condition at that -- as that" -- that's a typo.  ". . . as that term is defined in Paragraph 4 above."  Would that still be your opinion?


A
Maybe yes, maybe no.  My way of hedging that is because we do have somewhere in these records indicate that he now has left-sided pain.

Id. at 93-4.  



In the course of the deposition, Dr. Hudson was asked how he defined the term "aggravation", to which he replied:


A

See, aggravation to me means what the patient tells me.  


A

Well, you're telling me as a patient that you have something that's happening.  To me, that becomes your signs and symptoms, and you have signs and symptoms of something that's happening, and then it's my job to determine if that [sic] signs and symptoms are causing the aggravation of this hernia, which may be getting bigger, more edema, more tearing, more something.


A
Then it's the signs and symptoms, and then I have to figure out is it truly getting worse or not based on a continuum of exams or a continuum of something that his [sic] happening.  So then it becomes history that's important.

Id. at 10-11.  



Dr. Hudson also testified that Employee's complaint of new pain in his lower left abdomen in January 1993, following no medical visits or treatments between April and the first of December 1992, demonstrated a change in his underlying condition and was also worse than the lower right side abdominal pain.  Id. at 106, 108.  Dr. Hudson testified he diagnosed Employee to have either a ventral hernia or entrapped nerve.  Id. at 21-2.  Finally, he did not believe the 1985 or 1986 surgeries were relevant to Employee's 1993 surgeries.  Id. at 101.    



LETTER -- OCTOBER 16, 1997


Dr. Hudson received a letter, dated October 16, 1997, from Teresa E. Mielke, Reporter, Gemini Reporting Services, requesting he review the transcript of his deposition.  After reviewing the transcript, Dr. Hudson wrote the following note on the original letter:




This is still a confusing, multi-faceted, repetitive, legalize [sic], gibberish and nothing we can do will fix that.

PHILLIP L. GERSTNER, M.D. -- EMPLOYEE'S TREATING PHYSICIAN


EXAMINATIONS & SURGERIES


Dr. Gerstner first operated on Employee July 11, 1985 for a hiatal hernia.  Operative Report (July 11, 1985).  On February 3, 1986, Dr. Gerstner repaired Employee's upper midline incisional hernia.  Operative Report (February 3, 1986).  



Prior to Employee's January 28, 1993 surgery, Dr. Gerstner diagnosed his condition to be bilateral spigelian hernias caused by an on-the-job injury.  Progress Notes (January 23, 1993); Discharge Summary (January 30, 1993).  Dr. Gerstner also noted Employee's new pain in the lower left abdomen.  History and Physical Exam (January 28, 1993).  Dr. Gerstner repaired Employee's bilateral spigelian hernias incorporating Marlex mesh.  Operative Report (January 28, 1993).  



When Employee continued to feel abdominal pain after his January 1993 surgery, Dr. Gerstner was initially uncertain as to the etiology and attempted to relieve the discomfort with an injection of 1% Xylocaine and 20 mg. of Kenalog.  Progress Notes (April 13, 1993).  By letter dated April 27, 1993, Dr. Gerstner informed ANIC that Employee had palpable nodularity bilaterally which could represent herniation.  He recommended the area be explored for possible fascial defect bilaterally.  Gerstner Letter to ANIC (April 27, 1993).  Dr. Gerstner performed the surgery on May 3, 1993, and found small fascial defects in the lateral border of the rectus muscle bilaterally to the umbilicus.  Physician Report (May 3, 1993).



Dr. Gerstner operated on Employee on May 1, 1995, for repair of an epigastric incisional hernia and to lyse the intra-abdominal adhesions.  Operative Report (May 1, 1995).  Finally, on January 30, 1996, Dr. Gerstner performed surgery to release sutures entrapping iliohypogastric nerves bilaterally and to lyse the nerves.  Operative Report (January 30, 1996).  



AFFIDAVIT -- MARCH 1, 1996


Dr. Gerstner's affidavit was taken by ANIC over three years after Employee's January 1993 surgery.  Also, CIGNA was not provided notice and did not attend the taking of the affidavit.  Dr. Gerstner stated Employee's symptoms "waxed and waned" between February 1992 and January 1993.  Gerstner Aff. at 2.  Dr. Gerstner also affied:



  [I]t is my opinion to a reasonable degree of medical certainty that Mr. Bray's work following the February 1992 injury may have caused a temporary increase in his abdominal pain but it was not a substantial factor in his need for surgery in 1993.  Rather, in my opinion the February 1992 injury was a substantial factor in the need for further surgical procedures in January and May 1993.

Id. at 3.  Dr. Gerstner made no statements regarding the correlation between Employee's January 1996 surgery and his work, or his work-related injuries.



DEPOSITION -- OCTOBER 14, 1997


Dr. Gerstner's deposition was taken one-and-a-half years after his affidavit, and over four-and-a-half years after Employee's January 1993 surgery.  CIGNA participated in the deposition.



When asked whether heavy physical activity could have aggravated or permanently worsened Employee's herniated site, Dr. Gerstner testified:


A

That's correct.


A

I think -- Yes, I think that his continued working could have aggravated a condition that was present, and probably increased the size of herniation.


A

Well, as the hernia increases in size, yes, it becomes -- the surgery becomes more necessary because of the possibility of, as we mentioned before, bowel entrapment or another intra-abdominal structure.


A

Aggravate, my definition would be that there's a presence of a condition that can be magnified, let's put it that way, by some activity, and such as with a hernia, heavy lifting, straining.  If there's a hernia or weakness present and a person continues to lift or strain, that would aggravate that condition.

Gerstner Dep. at 10-13(emphasis added).  When asked whether the aggravation of the condition would be on a permanent basis, Dr. Gerstner testified, "Well, it'd have to be, yes."  Id. at 13.



Dr. Gerstner was also questioned regarding a statement in his November 29, 1995 letter to ANIC's counsel.  In the letter he stated, "Employment and work following his February 1992 injury would aggravate his condition but was not the initiating factor."  When asked to explain his opinion, Dr. Gerstner testified:




Well, I felt that he already had the condition present; therefore, you know, the work aggravated his condition but did not initiate it.  In other words, it was already present.

Gerstner Letter to ANIC (November 28, 1995)(emphasis added).  Dr. Gerstner testified the May 1993 surgery was unrelated to the February 1992 injury.  He specifically noted the May 1993 hernias were located higher in the abdominal wall than the January 1993 spigelian hernias.  Dr. Gerstner suspected Employee's continued lifting and straining between February 1992 and January 1993 likely caused the May 1993 hernias.  Gerstner Aff. at 45-7.



ANIC also tried to get Dr. Gerstner to reaffirm his opinion in paragraph 7 that Employee's work following the February 1992 injury was not a substantial factor in Employee's need for surgery in 1993.  However, Dr. Gerstner testified, "That doesn't sound right now."  Id. at 53 (emphasis added).  



Finally, and perhaps most importantly, is the issue of Dr. Gerstner reviewing and relying on Employee's first deposition in formulating his opinions in his affidavit.  At deposition, Dr. Gerstner testified he was only given nine of the 119 pages from Employee's first deposition.  Id. at 63.  Specifically, ANIC provided pages 75, 76, 78, 80, 81, 83, 84, 109, and 115 to Dr. Gerstner.  Reviewing these pages ourselves, we found they gave a distorted picture of Employee's own opinion about his case.  Those nine pages, taken out of context as Dr. Gerstner saw them, inaccurately portray Employee believing his 1993 surgeries were only related to the February 1992 injury. 

ROBERT D. LEWIS, M.D. -- EIME



Dr. Lewis' October 12, 1995 letter to ANIC specifically responded to numerous questions regarding causation of Employee's 1993 and 1995 surgeries.  After examining Employee, Dr. Lewis believed Employee's surgeries were related to both the February and December injuries and could not be separated.  We have set forth the relevant portions of his letter below, in the "question and answer" format used in the original:



1A) Following the review of records[,] Mr. Bray's deposition[,] and patient examination, please note what injuries and subsequent diagnostic impression occurred secondary to that claim.


It appears that following the February 28, 1992, claim this patient developed abdominal wall or spigelian hernias which were identified and repaired by Dr. Gerstner in January and May of 1993.



1B) Please note based on review of records, patient examination, etc., whether in your opinion Mr. Bray incurred a new injury with the claim of 12/15/92 or whether his complaints were ongoing secondary to the 2/28/92 claim.


I would think that the claim of February 28, 1992, and the claim of December 15, 1992, related to the same problem of spigelian hernias.  These hernias were diagnosed and treated by Dr. Gerstner in January and May 1993.



2B) In your opinion, was the 5/93 surgery for bilateral hernia defects, border of the rectus muscle laterally at the level of the umbilicus directly related to the 12/92 City of Unalaska/Alaska National Insurance claim or was that surgery secondary to the 2/28/92 Cigna claim and 1/93 surgery?


Once again the diagnosis of hernia was apparently confirmed by Dr. Gerstner who operated and identified these and repaired them.  Again, they would be related to the combined claims.  It would be impossible to separate the two claims from the two surgical procedures.

Lewis Letter to ANIC at 7 (October 12, 1995)(italics in original)(emphasis added).  



The only other medical evidence in the file from Dr. Lewis is a second letter to ANIC dated November 28, 1995.  In that letter Dr. Lewis stated that he found no reason to change his previous dictation or conclusions.  Lewis Letter to ANIC at 1 (November 28, 1995).  Also, Lindsey testified the reason no other documents from Dr. Lewis were in the file was because he had not changed his opinion.  Lindsey Dep. at 56.

JUDITH WHITCOMB, M.D. -- EMPLOYEE'S PHYSICIAN


Dr. Whitcomb examined Employee on October 3, 1995 and ordered an ultrasound and CT scan.  Whitcomb Dep. at 15-6; Whitcomb Aff. at 1.  After reviewing the ultrasound and CT scan, Dr. Whitcomb believed Employee did not evidence any hernias at that time.  Id.  



AFFIDAVIT -- FEBRUARY 28, 1996


Dr. Whitcomb believed Employee's January 1996 surgery was to lyse tissues surrounding the nerves at the site of his 1993 surgeries.  Whitcomb Aff. at 2.  With respect to the nerve entrapment that developed at those sites, Dr. Whitcomb affied: "It is my further opinion to a reasonable degree of medical certainty, that the nerve entrapment . . . is the outgrowth of the natural progression of scar tissue resulting from the surgical repair performed in 1993."  Id.



DEPOSITION -- FEBRUARY 2, 1998


Dr. Whitcomb testified she believed Employee's pain preceding his 1996 surgery was "secondary to the repairs of the hernias, or maybe some pulling on the stitches, or an entrapped nerve in the stitches."  Whitcomb Dep. at 17.  Dr. Whitcomb strongly disagreed with CIGNA's physician, Dr. Mazin's differential diagnosis of slipped Nissan and irritable bowel syndrome as the cause of Employee's pain in December 1992 and January 1993.  Id. at 8-11, 14, 24-5, 46.  First, she testified that Employee's pain was in the abdominal wall.  Id.  Second, the pain Employee would have felt from a slipped Nissan and irritable bowel would have been notably higher than the pain described by Employee.  Id.  Dr. Whitcomb further testified, "I think he could have had a slipped Nissan, and I think he could've had irritable bowel, but I do not feel that those two things are probable for having anything to do with the pain he was having in the anterior abdominal wall."  Id. at 11.  



Dr. Whitcomb then testified that trauma, lifting, digging, pushing, and pulling, could all aggravate an existing hernia.  Id. at 29.   Specifically, she stated, "[I]t could make him have new hernias or bigger hernias . . . or worsen the condition if his abdominal wall wasn't strong enough to do all that stuff."  Id. at 31-2.  Dr. Whitcomb further testified, "If the pain worsened while he was working harder and working on heavier work, it's probable that the reason the pain got worse was because he was working."  Id. at 33.  



Dr. Whitcomb also testified concerning Dr. Mazin's multiple criticisms of Dr. Gerstner's procedures in the January 1996 surgery.  First, Dr. Whitcomb stated it was not common to send any tissue to pathology under the circumstances of that surgery because Dr. Gerstner merely cut a nerve and did not remove pieces.  Id. at 38.  Second, Dr. Whitcomb testified, "[d]epending on the size of the hernia, a mesh may or may not be necessary."  Id. at 44.



Finally, it was Dr. Whitcomb's opinion that only the doctor who "saw the space where the hernia would or wouldn't be," i.e., Dr. Gerstner, could determine if any hernias existed at any given time.  Id. at 47.

JEFFREY B. MAZIN, M.D. -- CIGNA'S PHYSICIAN


CIGNA retained Dr. Mazin to review medical records and the depositions of Drs. Gerstner and Hudson in this case.  However, Dr. Mazin did not examine, or otherwise speak with, Employee.  Mazin Dep. at 51, 53, 64.  Nor did Dr. Mazin review Employee's depositions.  Id.  Upon completion of his review, Dr. Mazin issued an opinion letter, dated December 11, 1997, and was deposed on April 28, 1998.



LETTER -- DECEMBER 11, 1997


In his letter, Dr. Mazin repeatedly stated Dr. Gerstner's surgical techniques and procedures were "inappropriate and substandard."  Mazin Letter to CIGNA at 2, 7.  With respect to the January 28, and May 3, 1993 surgeries, Dr. Mazin opined that no hernias or fascial defects were found either time.  Id. at 5-6.  



Dr. Mazin also misstated Dr. Lewis' November 28, 1995 opinion.  Dr. Mazin said, "Dr. Lewis . . . felt that the 1992 injury was non-industrial."  Id.  In fact, Dr. Lewis specifically stated:



"I can relate no specific incident in this patient's history in 1992 which would have specifically caused these hernias, but it would be assumed that they are more probably than not work related, as they were not described by Dr. Gerstner in his earlier surgical procedures on this patient, nor were they noted on an examination by Dr. Gerstner on May 16, 1988, when he stated that the patient was in excellent health and cleared him for work in Alaska."

Lewis Letter to ANIC at 2 (November 28, 1995)(emphasis added).



As to the May 1, 1995 surgery, Dr. Mazin again alleged Dr. Gerstner used improper techniques and procedures, i.e, absorbable sutures and no mesh.  Mazin Letter to CIGNA at 7.  Finally, Dr. Mazin opined the procedure used by Dr. Gerstner in the January 30, 1996 surgery was not only incorrect, but an anatomical impossibility.  Id. at 8.



DEPOSITION -- APRIL 28, 1998
  

At his deposition, Dr. Mazin testified he did not allege Dr. Gerstner committed malpractice.  He also qualified his affidavit statements and testified that any number of medical records may have been missing from the set which was provided to him.  Mazin Dep. at 55-6.



Dr. Mazin testified if a person has a hernia then heavy physical activity, bending, and twisting can all aggravate the underlying condition.  Id. at 9-10, 30.  According to Dr. Mazin, an aggravation "would be a tearing or a disruption of the defect even more in the abdominal wall and also the patient would at times complain of more symptoms."  Id. at 10.  When asked how he would explain a person complaining of a new pain in a new location, Dr. Mazin replied, "I would account for that that something had occurred in the interim period of time that has caused the symptoms to change."  Id. at 33.  



Dr. Mazin also testified his opinion was based only on the limited review of medical records provided to him, and he did not interview or examine Employee, nor did he talk to any of the other physicians in this case.  Id. at 30, 51, 53, 56, 64.    


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
UNDER THE LIE RULE, IS CIGNA RESPONSIBLE FOR REIMBURSEMENT OF DISABILITY AND MEDICAL BENEFITS ANIC PAID TO EMPLOYEE AS A RESULT OF HIS JANUARY 28, 1993, MAY 3, 1993, AND JANUARY 30, 1996, SURGERIES? 



In Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), the Supreme Court adopted the last injurious exposure rule, which provides when an employee suffers successive injuries while working for different employers, both of which contribute to the employee's disability, full liability is imposed on the last employer.  Id. at 595.  It is not necessary that employment with the last employer be the legal cause of disability, only a legal cause of the disability.  Id. at 598 (emphasis added).



CAUSATION


"Two determinations must be made under the last injurious exposure rule in order to impose liability on the second employer: (1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre-existing condition; and if so, (2) whether the aggravation, acceleration, or combination was a "legal cause of the disability, i.e., 'a substantial factor in bring about the harm.'"



To be a legal cause, the second injury must be a "substantial factor" in bringing about the disability, a test which is satisfied "only by a showing of both cause-in-fact and proximate cause:  that the injury would not have happened 'but for' an act, omission, or force, and that reasonable persons would regard this act, omission or force as a cause and attach responsibility to it."
  The court has further explained the application of the "but for" test where the claimant has a degenerative injury as follows:




Where, as here, a claimant has a degenerative injury, the claimant can be expected to experience some degree of disability regardless of any subsequent trauma. It can never be said that "but for" the subsequent trauma the claimant would not be disabled. . . .  Rather, the claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.

Bouse v. Fireman's Fund Insurance Co., 932 P.2d 222, 239 (Alaska 1997)(per curiam)(quoting Rogers v. Babler, 747 P.2d at 533).



Legal cause is a question of fact to be determined by the Board.
  The court has cautioned that we should not find a causal relationship does not exist merely because a prior injury might also suffice as a concurrent cause of the employee's current disability.
  However, as the court's formulation of legal cause test makes clear, responsibility for a disability from an underlying or preexisting condition requires more than a work-related aggravation.  The work-related aggravation must be a substantial factor in the resultant disability.
  



APPLYING THE PRESUMPTION


The presumption of compensability applies to disputes between successive employers or insurers under the LIE rule.
  In applying the presumption that the last insurer is liable for an employee's entire injury, we utilize the analysis applied to an employee's claim for compensation under AS 23.30.120(a).
  



Application of the presumption is a three step process.
  In the first step, we must determine whether CIGNA produced sufficient evidence to raise the presumption that ANIC is liable for Employee's 1993 and 1996 surgeries.  To raise the presumption, CIGNA need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment,
 or between a work-related injury and the existence of disability.
  That is, minimal evidence employment under ANIC's policy period aggravated, accelerated, or combined with Employee's pre-existing condition and the aggravation, acceleration or combination was a substantial factor in producing Employee's present disability.  "In claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."
  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."
  



We find CIGNA has attached the presumption.  We make this finding as follows.  Employee testified that after working two emergency power outages in December 1992 his abdominal pain increased dramatically.  He further testified the pain included the emergence of a new left-sided pain that was more severe than his existent right-sided pain.  Also, after examining Employee on January 4, 1993, Dr. Hudson opined that a December 1992 work-related injury acutely aggravated Employee's scar tissue, and his aggravated condition prevented Employee from performing his job.  Moreover, Dr. Gerstner's original diagnosis of bilateral spigelian hernias was confirmed post-operatively.  Additionally, Dr. Lewis, Employer's EIME, opined that Employee's need for surgery in 1993 was a result of both the February and December 1992 injuries, and the claims could not be separated.  Finally, Lindsey, ANIC's adjuster, testified that based on the medical records submitted prior to the physicians' affidavits in 1996, she believed Employee's 1993 surgeries were a result of the work he performed following the February 1992 injury as well as his December 1992 work-related injury.



Because CIGNA's evidence established a preliminary link, the burden of producing contrary evidence shifts to ANIC.  Therefore, in the second step we must determine whether ANIC met its burden of producing contrary evidence.
  To rebut the presumption, ANIC must produce "substantial evidence" that either, 1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  Because the presumption shifts only the burden of production to ANIC, and not the burden of proof, we examine ANIC's evidence in isolation.
  We defer questions of credibility and the weight to give ANIC's evidence until after we have decided whether ANIC has produced a sufficient quantum of evidence to rebut the presumption.



We find ANIC has presented substantial evidence to rebut the presumption.  We make this finding as follows.  At his first deposition, Employee testified he believed his 1993 surgeries were related to his February 1992 injury.  Drs. Hudson and Gerstner signed affidavits which changed their original opinions.  Specifically, they each affied Employee's work following his February 1992 injury was not a substantial factor for his need of surgery in 1993.  Additionally, Dr. Mazin's letter also stated Employee's work after the February 1992 injury was not a substantial factor in his need for surgery, and in fact, Employee did not need surgery because he had no hernias.



WEIGHING THE EVIDENCE


Having found ANIC produced substantial evidence to rebut the presumption, the presumption drops out
 and we move to the third step.  In the third step, under Bouse, CIGNA has the burden of proving all elements of its claim that ANIC is responsible for the benefits and costs associated with Employee's 1993 and 1996 surgeries.  CIGNA must prove, by a preponderance of the evidence, that Employee's work during ANIC's policy period caused, or aggravated, accelerated, or combined with, a prior condition in such a way that it may be said to be a substantial factor in bringing about Employee's disability.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the triers of fact that the asserted facts are probably true.



This case is a classic example of the necessity for competent and thorough cross-examination of medical experts and lay witnesses.  We believe it is appropriate to address two preliminary matters in this section of our D&O.  First, only Dr. Lewis, Employer's EIME, did not change his original opinion that Employee's 1993 and 1996 surgeries were related to his December 1992 claim.  This is true despite subsequent correspondence and questioning from ANIC.  By contrast, Dr. Gerstner and Dr. Hudson both changed their original opinions, in their affidavits, and then subsequently returned to their original opinions in their depositions.  Also, Dr. Whitcomb and Dr. Mazin each change their affidavit opinions through their depositional testimony as well.



Second, the inconsistencies clearly demonstrate the continuing importance of cross-examination in the workers' compensation cases that come before this Board.  Cross-examination promotes orderly presentation of a case and contributes to the Board's comprehension of the issues.  The depositions in this case clearly illustrate the physicians' confusion regarding the statements contained in their affidavits.  It is clear to us that the physicians' true opinions in this case were revealed only after a full cross-examination.  If we had been presented only with the parties' briefs, medical reports, and subsequently acquired affidavits in this case, we clearly would have had only one-half of the story.



Fortunately, thorough cross-examination of Employee, Lindsey, Drs. Gerstner, Hudson, Whitcomb, and Mazin, was achieved through the deposition process.  We compared the deposition transcripts to the original diagnosis contained in the medical records, as well as the subsequently obtained affidavits and opinion letters.  We find that when provided with an accurate and fair representation of all the facts in this case, three things occurred:  (1) Drs. Gerstner and Hudson reaffirmed their original diagnosis and opinions; (2) Drs. Whitcomb and Mazin qualified their affidavit statements and/or opinion letters; and (3) Employee better understood what he was being asked.  



We therefore give the most weight to the opinions expressed by Drs. Lewis, Hudson, and Gerstner.  We assign the greatest weight to Dr. Lewis' opinion because he was ANIC's EIME, and would have no bias in favor of Employee.  After examining Employee, Dr. Lewis opined that Employee's need for surgery in 1993 was a result of both the February and December 1992 injuries, and that the surgeries could not be separated from the injuries.  Moreover, Dr. Lewis' opinion is clearly in line with the Supreme Court's holding in Saling that it is not necessary the employment under the last insurer's policy be the legal cause of disability, only a legal cause of the disability.  



After Dr. Lewis' opinion, we assign the most weight to the opinions originally expressed, and subsequently confirmed through deposition testimony, of Drs. Hudson and Gerstner, Employee's treating physicians.  These are the two physicians who were personally familiar with Employee's physical history over a period of years.  First, Dr. Hudson was in the unique position of examining and interviewing Employee in close proximity to the times he sustained the injuries.  Based on his examination of Employee in January 1993, Dr. Hudson diagnosed a possible ventral hernia caused by Employee's work in December 1992.  Second, Dr. Gerstner performed all of the abdominal surgeries on Employee over a period of 11 years, i.e., from 1985 through 1996.  Dr. Gerstner in fact is the only physician who, in Dr. Whitcomb's words, ever saw the places where Employee had hernias.



We also give weight, although to a lesser degree due to limited experience performing surgical procedures for hernias, to Dr. Whitcomb's opinions.  Specifically, as a general surgeon she did not believe Dr. Gerstner's hernia repair, performed without Marlex mesh, was problematic because the necessity for the mesh would be determined by the size of the hernia.  Also, the lack of a pathology report from Dr. Gerstner's procedure to lyse the iliohypogastric nerves did not concern Dr. Whitcomb.  She testified that because Dr. Gerstner merely cut the nerve and did not remove any tissue, no report would normally be expected.



Finally, we give little weight to Dr. Mazin's letter to CIGNA.  However, we give more weight to Dr. Mazin's testimony because it seems to us that his ideas and opinions were more fully developed through the deposition process.  In the course of his deposition, Dr. Mazin, as all the other physicians, testified that the heavy-duty work involving lifting, twisting, digging, pulling and pushing all would aggravate Employee's condition.



Based on the evidence presented, we conclude CIGNA proved its claim against ANIC by a preponderance of the evidence.  Therefore, we find ANIC is responsible under the LIE rule for the compensation benefits and costs associated with Employee's 1993 and 1996 surgeries.

II.
IS ANIC'S CLAIM PROCEDURALLY BARRED BY THE STATUTE OF LIMITATIONS, SET FORTH IN AS 09.10.070, OR THE DOCTRINE OF LACHES?



At the hearing, CIGNA argued we must dismiss ANIC's petition because it was barred under AS 09.10.070 for failing to timely file within two years.  In the alternative, CIGNA argued the petition was barred under the doctrine of laches.  Because we found CIGNA not liable under the LIE rule, the statutory and equitable bars are moot.  We decline to address these issues.

III.
IS THE PREVAILING PARTY ENTITLED TO ATTORNEY'S FEES AND LEGAL COSTS?


AS 23.30.155(d) provides, in part:



When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.  (Emphasis added).



AS 23.30.155(d) requires the award of attorney fees and costs to the prevailing insurer in an LIE dispute.  We have examined the record of this case, and CIGNA's itemization of fees and costs.  We note that ANIC objected to CIGNA's legal fees charged for hours billed by Ms. Zobel, Ms. Ford, and Mr. Stone, because they were excessive.  ANIC also objected to the legal costs associated with Dr. Mazin's deposition.  Specifically, ANIC argued all legal costs associated with his deposition should not be allowed because ANIC did not request cross-examination of Dr. Mazin.  Alternatively, ANIC argued if the deposition costs are allowed, CIGNA should not be awarded any travel-related costs because CIGNA could have conducted the deposition telephonically.



In an LIE case, AS 23.30.155(d) does not require us to make a determination of "reasonableness" as to the prevailing parties' fees and costs.  We are only required to make a determination of the fees and costs actually incurred.  Therefore, pursuant to AS 23.30.155(d), we find all of the attorney fees and legal costs incurred by CIGNA, as set forth in its detailed affidavit, shall be paid by ANIC.  We will award the entire amount in fees and costs requested by CIGNA.


ORDER

(1)  Under the LIE rule, ANIC is liable for all compensation and medical benefits associated with Employee's 1993 and 1996 surgeries.


(2)  Pursuant to AS 23.30.155(d), ANIC shall pay all of CIGNA's attorney fees and legal costs incurred in preparation and presentation of its case.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Gwendolyn Feltis, Designated Chairman



___________________________________



Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of RICHARD BRAY, employee / applicant; v. CITY OF UNALASKA, employer; and ALASKA NATIONAL INSURANCE CO., insurer / petitioner; CIGNA PROPERTY & CASUALTY, insurer / defendant; Case No. 9228000 ; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Elena Cogdill, Clerk
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     �ANIC argued the deposition was taken only with regard to the 1995 claim, however, it is clear from the transcript that ANIC asked numerous questions concerning his 1992 claim and its relationship to his recent abdominal pain.


     �At his December 22, 1997 deposition, Employee relied on his log notes of work assignments, sick leave, and vacation leave.  At the hearing, ANIC argued that that portion of his deposition testimony should be stricken because ANIC was not previously aware of Employee's log notes.  Additionally, ANIC argued the testimony should be stricken because neither Employee nor CIGNA made the log notes available to ANIC and it was therefore denied effective cross-examination.  We find ANIC had knowledge of the log notes from Employee's repeated mention of them in his recorded statement.  See Bray Statement at 8, 19 (January 11, 1993).  Furthermore, CIGNA never received a copy of the log notes, and as is evident in the transcript, ANIC and  CIGNA both competently cross-examined Employee.  For these reasons, we deny ANIC's motion to strike. 


     �Employee has been deposed on two occasions.  His first deposition was taken by ANIC on October 4, 1995, without CIGNA present, and will be referred to as "Bray Dep. I."  The second deposition was taken on December 22, 1997, with ANIC and CIGNA present, and will be referred to as "Bray Dep. II."


     �On cross-examination, ANIC asked Employee if his memory of the events of 1992 were better at the October 1995 deposition or the December 1997 deposition.  Bray Dep. II at 70.  Employee testified, his memory was better at the 1997 deposition because he had his log notes with him and could remember actual job assignments.  Id.


     �At the hearing, CIGNA waived its Smallwood objection to Dr. Lewis' medical records.  ANIC argued the medical records should not be allowed in because it was improper and unfair for CIGNA to waive its objection with no prior notice to ANIC.  We overruled ANIC's objection and allowed Dr. Lewis' medical records into evidence.
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