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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL W. GONZALES,
)



)


Employee,
)
FINAL


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9624695



)

KETCHIKAN PULP CO.,
)
AWCB Decision No. 98-0266

(self-insured)

)



)
Filed in Juneau, Alaska   


Employer,
)
October 22, 1998


  Defendants.
)

                                                             )


We are considering the employer's petition for modification of our decision and order affirming the Reemployment Benefits Administrator (RBA) eligibility determination, AWCB Decision No. 98-0228 (September 3, 1998).  We heard this petition in Juneau, Alaska on September 15, 1998, and on October 13, 1998, on the basis of the written record.  The employee represents himself.  Attorney J. W. Peterson represents the employer.  We heard the case with a two member quorum of the board, as authorized under AS 23.30.005(f).  We deemed the record closed on October 13, 1998.  In order to expedite the case, we met by teleconference to consider this petition when the employer requested a final decision by a letter dated October 21, 1998.


ISSUE

Shall we modify our decisions affirming the employee’s eligibility for reemployment benefits, AWCB Decision No. 98-0228 (September 3, 1998) and AWCB Decision No. 98-0254 (October 6, 1998), under AS 23.30.130?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his back while working in waste water treatment for the employer on October 31, 1996, suffering a disk herniation.   The employer accepted the claim, providing time loss and medical benefits.  Theodore Wagner, M.D., performed an L5-S1 laminectomy on February 19, 1997.  The employee was evaluated at the Northwest Occupational Medical Center in Portland on December 19, 1997, where he was found medically stable with a ten percent whole-person impairment under the American Medical Association "Guides to the Evaluation of Permanent Impairment".


On July 1. 1998 the RBA issued an eligibility decision, finding the employee eligible for reemployment benefits under AS 23.30.041(e) based on the review of the entire record, and specifically, the skills and capacities required for the job description for the employee's work at the time of injury and for the ten years preceding the injury.


The RBA found the employee's job at the time of injury was a "combination job", requiring the skills, abilities, physical demands, environmental conditions, and specific vocational preparation levels of three job descriptions from the DOT and SCODDOT.  The RBA found the jobs of Wastewater Treatment Plant Operator, Wastewater Treatment Operator, and Wastewater Treatment Plant Attendant, Medium-Duty were all contained within, and part of, his job at the time of injury.  Because the description for Wastewater Treatment Plant Attendant, Medium-Duty exceeded the physical restrictions placed on the employee by his physician, the RBA determined the job at the time of the employee's injury was not approved.


The employer appealed the July 1, 1998 RBA eligibility determination in a petition dated July 10, 1998, pursuant to AS 23.30.041(d).  The employer argued the RBA abused his discretion in two ways when he applied more than one DOT/SCODDOT description to the employee’s work at the time of injury: (1) There was no factual basis to apply more than one description; and (2) the law does not permit the application of more than one description.


In our decision on September 3, 1998, we found the wording of AS 23.30.041(e) specifically requires the application of DOT/SCODDOT, but it is silent on the question of whether a single description must be applied to every job, regardless of the job's nature.  We found the RBA's attempt to apply the most accurate description, or descriptions, from DOT/SCODDOT to each real-life job is precisely the manner in which to balance and promote the legislative purposes of predictability, objectivity, and cost reduction.  We affirmed the RBA decision under AS 23.30.041(e).


The employer filed a petition for modification on September 15, 1998, arguing two points.  The heading of our decision and order listed Louisiana-Pacific Corporation (L-P) as the insurer, and as a party to the case.  It noted that it’s petition, brief, and attorney’s notice of appearance all reflect KPC as the employer / insurer.  The employer contended that L-P corporation is the sole stockholder of KPC, but it is not the insurer or a party to this case.  It asserted KPC is a self-insured employer, and is the only party on the employer’s side.  It requested us to modify our decision, and to remove L-P as a party.


The employer also asserted the employee failed to serve it with a copy of his hearing brief, filed in the RBA determination appeal.  It requested a copy of the employee’s brief in order to consider and evaluate our decision.  It contended it should retain its remedies and procedural rights including, but not limited to, appeal rights.


The petition’s date of service on the employee was September 14, 1998. Although the employee has 20 days provided by 8 AAC 45.050(c)(2) to file a response to the petition, we noted the petition asserted fundamental, due process issues.  On our own motion, we closed the record to consider the petition when we next met, September 15, 1998.


We reviewed the case file, and noted that the Notice of Hearing and Notice of Prehearing Conference list L-P as the insurer.  However, we inspected the Department of Labor computer records, and confirmed that KPC is self-insured.  We also reviewed the employee’s brief, and found no indication it had been served on the opposing party.


In AWCB Decision No. 98-0254 (October 6, 1998), we modified our September 3, 1998 decision under AS 23.30.130 to reflect that Ketchikan Pulp Corporation is the self-insured employer, and that Louisiana-Pacific Corporation is not the insurer, nor a party to this claim.  We served the employee’s legal brief on the employer, pursuant to 8 AAC 45.114. We retained jurisdiction over the employer’s modification request for 30 days following the filing of the decision, to allow either party to request further action.  If no further action is requested, our decision will be final at 4:30 p.m. on the 30th day after filing.   All other aspects of AWCB Decision No. 98-0228 (September 3, 1998) were confirmed.


On October 20, 1998, we received a faxed letter from the employer’s attorney, indicating the employer had decided not to appeal our September 3, 1998 decision and order; and they regarded that decision as final.  Although we retained jurisdiction over the dispute, the employer requested the September 3, 1998 decision and order be regarded as final.  The employer requested we immediately permit the employee to proceed with his requested reemployment benefits.  To expedite the parties’ requests to proceed, we met by teleconference on October 20, 1998 to consider the employee’s entitlement to reemployment benefits. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


In our October 6, 1998 decision we corrected and clarified the September 3, 1998 decision, clearly identifying the employer as self-insured and serving the employee's legal brief on the employer in accord with 8 AAC 45.114.  Although the employer sought to preserve its defenses in its modification request, it has decided to acquiesce to the employee's claim for reemployment benefits.  It requests we release our jurisdiction and make our order final, to permit the parties to proceed with the development of the employee's reemployment plan.


Based on the employee's claim for reemployment benefits and the employer' request to proceed with those benefits, we will exercise our discretion under AS 23.30.130 to issue a final order, reinstating our award of reemployment benefits, while retaining the corrections from our October 6, 1998 decision.


ORDER

1. Under AS 23.30.130 we relinquish the 30 day jurisdiction over the parties' dispute we retained in AWCB Decision No. 98-0254 (October 6, 1998).


2. Under AS 23.30.130, we affirm AWCB Decision No. 98-0254 (October 6, 1998), to reflect that Ketchikan Pulp Corporation is the self-insured employer, and that Louisiana-Pacific Corporation is not the insurer, nor a party to this claim.  


3. Under AS 23.30.130, All other aspects of AWCB Decision No. 98-0228 (September 3, 1998) are confirmed.  The employer's appeal is denied and dismissed.  The Reemployment Benefits Administrator's July 1, 1998 decision finding the employee eligible for reemployment benefits is affirmed under AS 23.30.041(e).


Dated at Juneau, Alaska this 22nd day of October, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ Nancy J. Ridgley 


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.  A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Michael W. Gonzales, employee/applicant; v. Ketchikan Pulp Co., employer; and Louisiana-Pacific Corp., insurer/defendants; Case No. 9624695; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 22nd day of October, 1998.



Susan N. Oldacres, Secretary
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