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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHRIS WOLLASTON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9612963


v.
)



)
AWCB Decision No. 98-0267

SCHROEDER CUTTING, INC.,
)



)
Filed in Juneau, Alaska


Employer,
)
October 22, 1998



)


and
)



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this claim for workers' compensation benefits in Juneau, Alaska on September 15, 1998.  Attorney Michael Jensen represented the employee.  Attorney Robert McLaughlin represented the defendants.  We held the record open to receive attorney fee and cost affidavits and associated arguments, received through September 30, 1998; we closed it when we next met, on October 13, 1998.


The employee was injured on June 27, 1996, when he stepped in a hole while cutting timber for the employer.  He had worked as a logger for about six years before his injury.  He landed on his right foot and felt a tear in his right ankle.


The employee testified he could not continue to work after the injury.  Since he was scheduled to go out on R&R, he was treated at Juneau Urgent Care by Joseph Riederer, M.D.  Thereafter, he returned to his home in Montana where he was treated by Archie Whittemore, M.D. 
The employee filed a report of Occupational Injury form dated July 6, 1996. On July 25, 1996, the insurer controverted the claim, based on it's information that the employee had severely injured his ankle in a non-work-related basketball injury on December 13, 1995.


ISSUES

1. Was the June 27, 1996 injury a substantial factor in aggravating the employee's preexisting condition?


2. Is the employee entitled to TTD benefits from June 27, 1996 to September 9, 1996?


3. Is the employee entitled to permanent partial impairment benefits?


4. Is the employee entitled to payment of his medical and medical related transportation expenses and continuing medical benefits pursuant to the Act?


5. Is the employee entitled to interest and penalty?


6. Is the employee entitled to attorney fees and costs?


Factual Background

On December 13, 1995 the employee badly twisted his right ankle while playing basketball.  He was treated in the emergency room by Mark Catalanello, M.D., at Clark Fork Valley Hospital Plains, Montana.  Dr. Catalanello diagnosed a dislocation at the subtalar joint, without fracture.  Dr. Catalanello reset and cast the right ankle.  He recommended that the cast be worn two to four weeks; and he prescribed rest, elevation, ice compresses and medication.  Depending on the outcome, he would consider a walking- type splint with vigorous rehabilitation.  The employee wore the cast splint device for two to four weeks.  He did not receive any further treatment.


On February 21, 1996 the employee returned to work for the employer, for whom he previously worked from July to October 1995.  He testified that in the first couple of weeks the he was cautious.  His right ankle was sore and he initially wore an ace bandage for extra support.  He testified that by the beginning of March 1996 he stopped wearing any type of ankle support.  By the end of the second week he felt his ankle was back to normal.  Other coworkers testified, however, he continued to limp throughout his period of employment, until his date of injury.  In any case, he was able to perform the duties of a timber faller.


On June 27, 1996, while working for the employer, the employee stepped in a hole and landed on the ball of his right foot.   He felt a tear in the back of his heel.  He limped to the work truck and returned to camp, where he said he reported the injury to his employer.  He testified the next day the employer packed out his saw and gear, which he left at the site.


On his way out for R&R, the employee was treated at Juneau Urgent Care by Dr. Riederer.  The employee informed Dr. Riederer of the December 1995 dislocation.  Dr. Riederer diagnosed a ligamentaous injury which he concluded was caused by the June 27, 1996 injury.


The employee was next treated in Montana by Dr. Whittemore on August 1, 1996.  Dr. Whittemore diagnosed a hyperflexion injury to the ligament at the back of the right foot at the right ankle joint.  This joint is above the subtalar joint.  The employee was treated with rest, but continued to have problems.  Dr. Whittemore does not believe the employee can return to his work as a logger due to the required climbing and walking over rough terrain.


The employee returned to work as a cabinet maker.  He started work on September 9, 1996, preparing cabinets for Cabinet Products in Georgetown, Texas.  He has continued doing cabinet cut out and assembly work.  Since January 1998 he has operated his own cabinet making business.


Dr. Whittemore believed the employee had reached maximum medical improvement on January 21, 1997 and rated him at 4% whole person impairment.  The threshold issue we must decide is the compensability of the employee's claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The insurer asserts it is not liable for the employee's ankle condition, because any disability or need for medical treatment resulted from a naturally-occurring deterioration of the employee's pre-existing ankle condition, associated with the basketball injury. The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In determining whether the presumption attaches, the employee's credibility is not considered.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Cheeks v. Wismer & Becker/G.S. Atkinson, 742 P.2d 239, 243-244 (Alaska 1987). Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces substantial evidence to the contrary.  Baker v. Reed-Dowd Co., 836 P.2d 916, 919 (Alaska 1992) (quoting Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991) (citation omitted.)) The weight to accord the doctors' testimony also occurs after determining whether the presumption is overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).  We have the sole power to determine the weight accorded the employee's testimony.  AS 23.30.122.  The Alaska Supreme Court has held that when an employee testifies falsely in one instance, we may elect to disregard his otherwise uncontradicted testimony.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


We find the employee established the preliminary link in this case, based on the testimony of the employee,  his co-workers, and his physicians, Drs. Riederer and Whittemore, that his ankle condition was caused, in part, by his work for the employer.  To overcome the presumption, the defendants rely upon the testimony of Dr. Riederer, who testified he believes the June 27, 1996 injury was nothing more than an ordinary ankle sprain, which would have been resolved within five to ten days.


Based on Dr. Riederer's testimony, we find the defendants have presented substantial evidence to overcome the presumption of compensability of the condition after July 7, 1996, 10 days after the date of injury.  We find no evidence exists to overcome the presumption of compensability prior to July 7, 1996.  Accordingly, we conclude the employee's condition was compensable during the period of June 27, 1996 through July 7, 1996.


With respect to the employee's claim for benefits after July 7, 1996, we find the employee must prove the compensability of his claim by a preponderance of the evidence.  Based on our review of the record, we find the employee cannot prove his claim by a preponderance of the evidence.  We reach this conclusion after reviewing the entire record, including the testimony and records of Drs. Riederer and Whittemore.  Dr. Riederer concluded the employee's condition was not substantially related to his work injury after July 7, 1996.  Dr. Whittemore was ambivalent about whether the employee's ankle condition was substantially related to his work injury.  Upon weighing the evidence, we find the employee's work- related condition had resolved by July 7, 1996, and conclude the employee's condition was not compensable after that date.


We turn our attention now to the question of the benefits for which the employee was eligible and shall be paid.  Based on our conclusion that the employee's claim was compensable from June 27, 1996 through July 7, 1996, we find the employee is entitled to an award of temporary total disability benefits covering this period. AS 23.30.185. 


We also find the employee is entitled to payment of his medical costs and associated transportation across incurred during the period of June 27, 1996 through July 7, 1996.  We find these costs do not include his  transportation costs incurred for travel during the course of his previously scheduled R&R. AS 23.30.095; 8 AAC 45.084. We reserve jurisdiction to resolve any disputes on this issue.


Additionally, we find the employee is entitled to interest on benefits awarded for the time period of June 27, 1996 through July 7, 1996.   8 AAC 45.142.  Further, we find the defendants lacked documentation to support their controversion during this time period; accordingly, we find the employee is entitled to an award of penalties on all benefits payable for this period. AS 23.30.155(e); Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1992).


Concerning the employee's claim for permanent partial impairment benefits, we find this claim cannot be proven by a preponderance of the evidence.  Based on Dr. Riederer's testimony, we find the preponderance of the evidence shows the employee's ankle condition had resolved from the June 27, 1996 date of injury by July 7, 1996, that this was a temporary aggravation, and that there was no permanent impairment to justify an award of permanent partial impairment benefits.  We conclude this claim must be denied.


The employee seeks an award of actual attorney fees and paralegal costs in the total amount of $11,687.00 and travel, court reporter, witness fee and other litigation costs totaling $1,775.36 for his attorney's representation of this case.  After reviewing the nature, length, complexity, limited benefits awarded, and the contingent nature of workers' compensation cases, we conclude the employee is entitled to award of $3,000 in attorney fees and costs. AS 23.30.145; 8 AAC 45.180(d)(2); Bignell v. Wise Mechanical Contractors, 720 P.2d 490 (Alaska 1986).


ORDER

The defendants shall pay the employee temporary total disability benefits, medical benefits, medical transportation costs, interest, penalties, attorney fees, and legal costs in accordance with this decision.  We reserve jurisdiction to resolve disputes.


Dated at Juneau, Alaska this 22nd day of October, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ Nancy Ridgley 


Nancy Ridgley, Member



 /s/ James G. Williams 


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Chris Wollaston, employee/applicant; v. Schroeder Cutting, Inc., employer; and Wausau Insurance Co., insurer/defendants; Case No. 9612963; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 22nd day of October, 1998.



Susan N. Oldacres, Secretary
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