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We heard the employee's claim for permanent partial impairment (PPI) benefits, medical benefits, temporary total disability (TTD) benefits, penalties, interest, attorney fees, and legal costs in Fairbanks, Alaska, on October 29, 1998.  We heard the case with a two-member panel, a quorum of the board under AS 23.30.005(f).  Attorney Nelson Traverso represented the employee; and the employer represented himself.  We closed the record at the conclusion of the hearing.


ISSUES

1.
Is the employee entitled to PPI benefits under AS 23.30.190?


2.
Is the employee entitled to medical benefits under AS 23.30.095(a)?


3.
Is the employee entitled to TTD benefits under AS 23.30.185?


4.
Is the employee entitled to a penalty under AS 23.30.155(e) on compensation not paid in a timely manner?


5.
Is the employee entitled to interest under 8 AAC 45.142 on compensation not paid in a timely manner?


6.
Is the employee entitled to a reasonable attorney fee and legal costs under AS 23.30.145(b)?


SUMMARY OF THE EVIDENCE

The employee developed left arm pain and numbness in January 1997, while working as a warehouseman for the employer, a pull-tab and bingo supply distributer.  He verbally reported this injury to his employer, but no Report of Occupational Injury or Exposure was filed because the employer had permitted his workers' compensation insurance coverage to lapse in a June 1995 dispute over premiums with the carrier, Alaska National Insurance.


The employee's symptoms persisted, and the employer arranged and paid for his treatment with Michael Webber, P.A.C., on March 14, 1997.  The employer reinstated his workers' compensation coverage with Alaska National Insurance on March 15, 1997.  The employee continued to work for the employer, but his symptoms continued and he filed an injury report on January 15, 1998.  This report listed no specific date of injury.  The employer completed his section of the injury report, listing Alaska National as the responsible insurer.


The employee sought the care of orthopedic surgeon Jeremy Becker, M.D., who diagnosed cubital tunnel syndrome of the ulnar nerve from overuse, arranged diagnostic testing with neurologist James Foelsch, M.D., and provided conservative care.  Alaska National Insurance provided workers' compensation medical benefits in the amount of $1,383.59.  The employee suffered no compensable time loss, and went to work for another business in February 1998.   
In a telephone conversation with an investigating representative of the insurance company, the employee explained the injury actually developed in January of 1997.  Alaska National Insurance served a Controversion Notice on the employer and employee on June 23, 1998, citing the injury date and denying all benefits.  In a letter to the employer, dated June 25, 1998, Alaska National Insurance demanded repayment of the medical benefits.


On June 17, 1998, the employee filed a Workers' Compensation Claim, requesting medical benefits, penalties, and interest from the employer; together with a second injury report, listing the injury date as January 1997.  The Workers' Compensation Division served the employee's Workers' Compensation Claim on the employer on July 15, 1998.


On August 31, 1998, Dr. Becker found the employee medically stable and rated him with a six percent whole-person permanent partial impairment (PPI) under the American Medical Association Guides to the Evaluation of Permanent Impairment, fourth edition.  Dr. Becker also recommended ulnar nerve surgery.  On September 15, 1998, the employee filed, and served on the employer, a Medical Summary with Dr. Becker's PPI rating. 


The employer did not respond to the employee's Workers' Compensation Claim, and on September 15, 1998 the employee filed an Affidavit of Readiness for Hearing and served it on the employer.  The employer again failed to respond.  As required by AS 23.30.110(c) the Workers' Compensation Division set a hearing on the claim for October 29, 1998.  The division served an October 6, 1998 letter on the employer, notifying him of the hearing date and notifying him a prehearing conference was scheduled for October 12, 1998.  The return receipt indicates the employer received this letter on October 8, 1998.  The formal Hearing Notice was served on both of the parties, signed received by the employer on October 8, 1998.    


The employer did not participate in the October 12, 1998 prehearing conference.  A Prehearing Conference Summary was prepared, noting Dr. Becker's recommendation for surgery as well as some outstanding medical bills, and identifying the issues to be considered at the October 29, 1998 hearing: medical benefits, possible work time loss TTD benefits for the surgery, PPI benefits, penalty, interest, attorney fees, and legal costs.  The Prehearing Conference Summary was served on the parties on October 13, 1998. 


We permitted Alaska National Insurance adjuster Kelley Stonke to monitor the hearing by teleconference. At the hearing the employer indicated he had not realized how much money was involved in this claim until recently, and had unsuccessfully attempted to arrange an attorney in the preceding couple of days.  He requested a continuance to secure an attorney.  The employee objected, asserting the employer had systematically ignored the claim for benefits, and had exercised no diligence in preparing for the proceeding, and that it would be unfair to the employee to allow any further delay.  Based on our review of the file's documentation of repeated notice of all issues and proceedings, we ordered the parties to proceed with the hearing.   


Dr. Becker testified the employee suffers cubital tunnel syndrome, and that his systematic lifting of heavy boxes of supplies is most likely the cause of it.  He testified the injury has resulted in a "mild ulnar entrapment", the basis for the PPI rating.  Dr. Becker also testified that ulnar nerve release and transposition surgery is a standard remedy to ease the symptoms.  He testified the surgery is fairly routine, taking approximately an hour, and that the employee would need two to four weeks recovery before he could return to heavy lifting. 


On cross-examination by the employer, Dr. Becker testified he did not believe league bowling by the employee could cause his condition.  In bowling the arm is not flexed in a way to cause this type of injury, and Dr. Becker has never seen this type of injury caused by bowling.  Dr. Becker testified that, once the employee suffered the injury, bowling could possibly aggravate the condition. 


The employee testified he worked in receiving, storing, and delivering for the employer, regularly moving 50 to 65 lb boxes of gambling-related supplies.  He testified his symptoms developed in his work, leading him to report it to his employer in January 1997.  He testified his employer told him he did not have workers' compensation coverage, so he did not file a report of injury, but adapted his body mechanics and continued working.  He testified his new employer has better mechanical aids for moving supplies.  He wishes to undergo corrective surgery, but will need TTD benefits to support his family during his recovery.


The employer testified he did not have workers' compensation insurance when the employee verbally reported the injury to him in January 1997, but that he did have the insurance when the employee later filed the written injury report.  He testified he voluntarily arranged for the employee to see Mr. Webber for treatment in March 1997, and paid for it.  He did not dispute the reasonableness of Dr. Becker's diagnosis or treatment of the employee, but he questioned the cause of the employee's injury.  The employer testified the employee was largely self-supervised, driving and delivering supplies, and was often late or overdue.  The employer testified he believes the employee may have injured himself doing personal activities during work time, although the employer has no direct knowledge of any non-work injury.  These activities may have included picking up passengers and their luggage for the employee's Bed and Breakfast business.  The employer testified the employee was angry with him when he finally filed the injury report, and was trying to cause him trouble.


The employee submitted an affidavit of attorney fees and legal costs, itemizing 7.25 hours of time for $677.00, and claiming $35.00 in legal service costs.  At the hearing the employee's attorney supplemented his time spent to include an additional 2.5 hours of time for preparation and the hearing.  The attorney indicated his fee is $100.00 per hour.  The employer did not respond to the affidavit or oral supplement regarding attorney fees and costs. 


The employee argued the presumption of compensability applies to his claim for benefits.  He contended the employer has produced no actual evidence to dispute the work relatedness of his condition, the accuracy of the PPI benefits, or the reasonableness and necessity of his medical treatment.  He requests we award all his claimed benefits.


The employer argued he does not know what the employee was actually doing when he was out of the warehouse, delivering supplies.  The employer believes the employee is not credible and filed the claim out of vindictiveness.  He argued the work was not really the cause of the injury, and the employee's condition should not be compensable.      

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I. 
PPI BENEFITS

AS 23.30.190(a) provides, in part:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. . . .  The compensation is payable in a single lump sum. . . .


The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).   In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).     


In this case, the medical records and the hearing testimony of the employee reflect that the employee was treated for a work injury and suffered disability resulting in a six percent whole-person permanent partial impairment.  We find this testimony and these medical records are sufficient evidence of work related impairment to raise the presumption of compensability under AS 23.30.120(a).  Olson, 818 P.2d at 675.


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon v. AWCB, 880 P.2d 1051, 1054 (Alaska 1994) (quoting Grainger v. AWCB, 805 P.2d 976, 977 (Alaska 1991)).  


In this case we can find no evidence rebutting the work-connection of the six percent permanent partial impairment suffered by the employee.  The employer offers only speculation of other possible opportunities for the employee to have injured himself.  There is no affirmative evidence showing his condition is not work related, nor is there evidence eliminating all reasonable possibilities that the disability is work-related.  We find the presumption has not been rebutted.  

  
Even if the presumption had been rebutted, we would find the injury and its impairment compensable.  Based on the employee's testimony and the medical record, we find by the preponderance of the available evidence, the employee suffered a work injury, which caused a six percent whole-person impairment.  Smallwood, 623 P.2d at 317.   Under AS 23.30.190 the employee was due $8,100.00 in PPI benefits.  We conclude the employer must pay these benefits.


II.
MEDICAL BENEFITS FOR THE EMPLOYEE'S SURGERY

AS 23.30.95(a) provides, in part:


The employer shall furnish medical, surgical, and attendance 
of treatment, nurse and hospital service, medicine, crutches, 
and apparatus for the period which the nature of the injury or 
the process of recovery requires....


In this case the medical records and testimony all indicate that the employee's continuing symptoms arose out of his work injury, giving rise to a presumption of compensability under AS 23.30.120(a).  This presumption also applies to claims for continuing medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  We cannot find substantial evidence in the record to rebut that presumption. Kramer at 473-474.  Treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981); aff'd 3AN-81-5623 (Alaska Superior Court June 30, 1982); aff'd Ireland Chiropractic Clinic v. Matanuska-Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska S. Ct. June 1, 1983).  Even if the employer could overcome the presumption, based on the employee's testimony and the medical record, we would find the employee's medical care to date has been reasonable and necessary for the treatment of his work injury.


Additionally, Dr. Becker and the employee both testified that ulnar release and transposition surgery is needed to relieve the disabling pain of his arm injury.  There is no contrary evidence in the record.  By the preponderance of the evidence, we find this treatment would be reasonable and necessary, if the employee elects to proceed.  We will order the employer to pay the medical costs related to this surgery if the employee undergoes it.


III.
TTD BENEFITS FOR RECOVERY FROM SURGERY


AS 23.30.185 provides:


  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The employee requests TTD compensation for the period of medical restriction from work for recovery from the anticipated ulnar nerve release and transposition surgery.  We find Dr. Becker's testimony concerning the time needed to recover from this type of surgery raises the presumption of compensability.  We find no evidence in the record to rebut that presumption.  Even if the presumption could be rebutted, we find the physician's testimony is persuasive, providing a preponderance of the medical evidence that the treatment of employee's work injury would disable him from his work for two to four weeks during the process of recovery.  We conclude the employee is entitled to TTD compensation for this period, subject to the three-day waiting period of AS 23.30.150, if he elects to proceed with the surgery.


IV.
PENALTIES

AS 23.30.155 provides, in part:



(b)
The first installment of compensation becomes due on 
the 14th day after the employer has knowledge of the injury or 
death.  On this date all compensation then due shall be paid. 
. . .

   

(d)  . . . If the employer controverts the right to 
compensation after payments have begun, the employer shall 
file with the board and send to the employee a notice of 
controversion within seven days after an installment of 
compensation payable without an award is due. . . .   



(e)  If any installment of compensation payable without 
an award is not paid within seven days after it becomes due, 
as provided in (b) of this section, there shall be added to 
the unpaid installment an amount equal to 25 percent of it.  
This additional amount shall be paid at the same time as, and 
in addition to, the installment, unless notice is filed under 
(d) of this section or unless the nonpayment is excused by the 
board after a showing by the employer that owing to conditions 
over which the employer had no control the installment could 
not be paid within the period prescribed for the payment.


Under AS 23.30.190 PPI is due in a single lump sum, unless the employee claims reemployment benefits.  In this case, the employee has not claimed reemployment benefits.  The "injury" in the case of PPI benefits is the permanent impairment of the injured worker.  Under AS 23.30.155(b) the PPI benefit is due 14 days after an employer receives notice of the impairment rating.  A penalty would be due under AS 23.30.155(e) if the employer fails to pay the lump sum within seven days after it becomes due.


The record is clear the employer was served a copy of Dr. Becker's PPI rating of the employee on September 15, 1998, and also was given notice of the claim for PPI benefits in the October 13, 1998 Prehearing Conference Summary.  We find the employer received notice of the employee's permanent partial impairment rating.  Those benefits were due 14 days after the employer received notice, that is, they were due on September 29, 1998.  We find the employer has failed to controvert the employee's entitlement to those benefits, and has failed to pay the benefits within the time limits of the statute. 


 We can excuse the late payment only if the employer specifically shows us the payment was not made for reasons beyond the employer's control.  See also Fahlsing v. Arctic North Services, Inc., AWCB Decision No. 94-0072 (March 29, 1994).  We have no evidence of any circumstance rendering the employer unable to meet his legal responsibilities.  We find the employer has failed to timely pay the PPI lump sum within seven days after it was due, and a penalty was due as of October 6, 1998.  Accordingly, the employer must pay the employee a 25 percent penalty, totaling $2,025.00, on the PPI benefits.


Additionally, the employer owes the employee a 25 percent penalty on any medical bill resulting from this injury, that has been unpaid over seven days since due.  Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993).  


V.
INTEREST 


8 AAC 45.142 provides:


If compensation is not paid when due, interest must be 
paid at the rate established in AS 45.45.010.  If more 
than one installment of compensation is past due, 
interest must be paid from the date each installment of 
compensation was due, until paid.  If compensation for a 
past period is paid under an order issued by the board, 
interest on the compensation awarded must be paid from 
the due date of each unpaid installment of compensation.


Our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association 860 P.2d at 1191.  The employee is entitled to interest from the employer on all PPI benefits (due on September 29, 1998), any outstanding medical benefits, and any penalties (PPI penalties due October 6, 1998), from the date on which those benefits were due. 
See Williamee v. Derrick Enterprises, AWCB Decision No. 98-0078 (March 27, 1998).


VI.
ATTORNEY FEES AND LEGAL COSTS FOR THE EMPLOYEE
 
AS 23.30.145(b) provides:


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


8 AAC 45.180 provides, in part:


(d)(1) An request for a fee under AS 23.30.145(b) must be 
verified by an affidavit itemizing the hours expended. . . .


(f) The board will award an applicant the necessary and 
reasonable costs relating to the preparation and presentation 
of the issues upon which the applicant prevailed at the 
hearing on the claim.  The applicant must file a statement 
listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in 
connection with the claim. 


We find the claim was resisted by the action of the employer. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of attorney's fee under subsection 145(b) for the benefits obtained.  We found the employer liable for this claim, and that it resisted paying medical and PPI benefits.  Consequently, we can award fees and costs under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).  


Subsection 145(b) requires the award of attorney's fee and costs be reasonable, and our regulation 8 AAC 45.180(d) requires a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  We have examined the record of this case, and the employee's written and oral itemization of fees and costs.  We note the employer made no objection to the reasonableness of the itemized legal fees and costs.  Having considered the nature, length, and complexity of the services performed, as well as the amount of benefits resulting from the services obtained, we find both the claimed fees and costs reasonable for the successful prosecution of this claim.  We particularly note, based on our experience, the hourly rate is modest and exceedingly reasonable.  We will award the $925.00 in fees and $35.00 in costs requested by the employee.    


ORDER

1.
The employer shall pay the employee $8,100.00 in PPI benefits under AS 23.30.190.


2. 
The employer shall pay medical benefits under AS 23.30.095(a) for the employee's medical care to date, and shall provide reasonable and necessary continuing medical benefits as the course of recovery requires.  Specifically, the employer shall provide medical benefits under AS 23.30.095(a) for the employee to undergo ulnar release and transposition surgery, if the employee elects to proceed.


3.
The employer shall provide TTD benefits under AS 23.30.095(a) for work time loss necessary for recovery from the ulnar release and transposition surgery, if the employee elects to proceed with the surgery.


4.
The employer shall pay the employee a 25 percent penalty under AS 23.30.155(e), an amount totaling $2,025.00, on all PPI benefits.  The employer shall also pay a 25 percent penalty on all medical benefits that have been unpaid over seven days since due.


5.
The employer shall pay the employee interest under 8 AAC 45.142 on all PPI benefits, and on all late or unpaid medical benefits, from the date those benefits were due. 


6.
The employer shall pay the employee $925.00 in attorney fees and $35.00 in legal costs under AS 23.30.145(B) and 8 AAC 45.180.



Dated at Fairbanks, Alaska this   3rd   day of November, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters, Designated Chairman



___________________________________



Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Thomas A. Phillips / applicant; v. Kent Seizer, dba C&A Distributors (uninsured), employer / defendant; Case No. 9728640; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this   3rd     day of November, 1998.

                             
_________________________________

                             
Lora J. Eddy, Clerk
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