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)
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STATE OF ALASKA,



)









)
Filed in Anchorage, Alaska




Employer,


)
on November 6, 1998.




  Defendant.

)
 

___________________________________)



On September 11, 1998, we heard Employee's claim for benefits in Anchorage, Alaska. Employee represents herself.  Assistant Attorney General Paul Lisankie represents Employer.  We continued the hearing until October 7, 1998 to receive additional evidence.  We closed the record on October 7, 1998, the date on which the Board next met, after the record was complete.


ISSUE   


Did Employee suffer a compensable mental injury as the result of work-related stress?


SUMMARY OF THE RELEVANT
 EVIDENCE

 Background.  Employee began working at the Pioneer Home, in the Department of Administration's Senior Service Division, in the fall of 1990.  (January 2, 1997 Report of Injury for stress incurred on December 18, 1996 and an undated Report of Injury for exposure to a heating system fluids on October 29, 1996).  Employee's last day of work was December 18, 1996.  Employee was admitted to Charter North on December 20, 1996 for psychiatric treatment and was discharged on December 30, 1997.  


Pleadings.  Employee's March 18, 1997 Application for Adjustment of Claim (AAC), in AWCB Number 9628074, refers to a December 18, 1996 injury.  It states, in pertinent part:  "lack of communication in the English language has made the work environment stressful; also lack of direction and leadership by supervisors has not helped."  Employee's March 1997 AAC further explains:



I lost all sense of well-being and exhibited severe stress-depression symptoms [such as], headaches, severe stomach [and] bowel distress, TMJ deterioration, lack of hand coordination, incontinence, sleep disorder, anxiety and fatigue [and] acute depression.  



I was injured from my job, the unsafe and extremely difficult environment for a single, white, English speaking woman to work in caused my admittance for psychiatric help.


Employee's February 27, 1998 AAC, in AWCB Claim Number 9622955, refers to the heating system leak as a contributing cause of stress in a "hostile working environment which lead to the 12/18/96 injury." 


On January 9, 1997 and again on May 30, 1997, Employer controverted all benefits for "mental injury or physical injury induced by mental stress" based on AS 23.30.265(17).  

  
Arguments and Evidence.  At hearing, Employer did not deny Employee suffered a mental injury.  Employer argues, however, such injury is not compensable under the Alaska Workers' Compensation Act.  


Employee testified in person at the hearing. She said she had never before been on welfare.  Before her job at the Pioneer Home, Employee testified she worked as skindiver, goldminer, cabdriver, and bartender.


Employee testified her December 1996 evaluation did not upset her.  However, she quit after receiving it because, she said, she could "see the handwriting on the wall."  When questioned by the Board as to the meaning of that phrase, Employee explained that supervisors at the Pioneer Home wanted to "push her out" because she had so many safety concerns and complaints.  The December 18, 1996 work evaluation with which Employee took issue states, in part:



Ms. Akmakjian did a good job at keeping the Laundry area clean and working in the proper order.  She upholds the standards of Quality, Quantity, and Completeness.  Manon has been very cooperative in helping us to get new job descriptions. . . .



[Employee] comes to work dressed appropriately and is always neat and clean.  Her attendance is excellent and she always follows the appropriate leave polices. . . .  



[Employee] is very safety conscience individual. . . .  Her knowledge of safety procedures is outstanding . . . .



During this evaluation period a verbal counseling for inappropriate behavior toward a co-worker was given to [Employee].   .  .  .  She accepted the counseling and has had no further incidents.  [Employee] has chosen to separate herself from others on her breaks and during special social events to "eliminate any further misunderstanding that could arise."  This behavior conflicts with the teamwork that has become an emphasis area at APH. 



Goals:



1)  Continue to do and improve work habits.  



2)  Work toward "Team" environment in the department 
as well as on the job.



3)  Continue good attendance record.
 


Employee testified that her co-workers also caused her severe stress.  Employee said she avoided recreational activities with co-workers because they did not speak English and because they made sexual innuendos which she found offensive.  Additionally, when such jokes were made, Employee testified co-workers would slap her on the shoulder and say "don't you think that's funny."  Employee said that when she asked co-workers to stop making jokes and touching her they complied.


Employee explained that after Robyn Johnson left as a supervisor, Employee felt there were demands placed on her to socialize with co-workers.  Employee said these demands were another source of stress.  Additionally, Employee said that as "things got worse" for residents in the Pioneer Home she also felt increasing stress. 


With regard to the heating system leak, Employee said she  smelled an unusual odor which she asked maintenance to investigate.  Employee said her request was not taken seriously.  Employee testified that despite all the concerns she had, she just wanted to "get by and get along and get the job done."


The medical evidence on which Employee relies in support of her claim are the reports surrounding her hospitalization at Charter North from December 20 through 30, 1996.  Consistent with her testimony, the December 20, 1996 report by W. Sanders, M.D., lists the many stressors Employee was experiencing at her work.  Employee advised Dr. Sanders that while her "job is somewhat beneath her abilities" she must continue working at the Pioneer Home.  Dr. Sanders report states:  "[S]he feels very trapped as she is the soul (sic) support of her 9-year-old son."  Dr. Sander's report also states:



She got a bad work report on the Wednesday before Christmas which very much upset her.  She feels beaten down by the system.  She feels she is doing her very best but cannot get ahead.  She states that she has always had excellent work reports in the past and feels that she does an excellent job but is not getting along currently with the management or her co-workers.


Dr. Sander's diagnosed "acute depressive episode from work stressors" and referred Employee to Dov Rapoport, M.D., at Charter North.  Dr. Rapoport's December 30, 1996 discharge report states, in pertinent part:



The patient was for the most part very active in group and cooperated well with her treatment.  She did complain of feelings of anxiety and expressed concern regarding her work. . . . 



[P]atient appeared to be experiencing a Major Depressive Episode at the time of testing with long-standing Dysthymic Disorder underneath.  On Axis II there appeared to be a Mixed Personality Disorder with elements of Obsessive-compulsive and Paranoid Traits.  The severity of the patient's current depression was high. . . .  The potential trauma from the care
 accident and her physical recovery from her head injury had probably stressed her weak coping skills, making it difficult for her to meet the demands of single parenthood and full-time employment.  This has challenged her maladaptive emotional and interpersonal functioning, causing intense crisis for a woman who has trouble coping with the daily demands of her life.  


Joan Tobuk testified on behalf of Employee at hearing.  Tobuk said she worked for the Pioneer Home for 15 years, retiring in July 1998.  Tobuk was a receptionist.  Tobuk said she also went to a counselor for stress related to working at the Pioneer Home.  


Tobuk testified her stress was caused by supervisors who were poorly trained and who abused their power.  Additionally, Tobuk testified the English-only policy was not enforced, and co-workers spoke "their" language.  


Tobuk testified she did not use the staff lounge during breaks because most of the people who took breaks in the lounge were "Orientals speaking their own language" and ate foods very offensive to her sense of smell.  Also, Tobuk said people in the lounge made sexually explicit jokes.  For these reasons, Tobuk said, she experienced stress so severe she retired early, even though her decision it cost her between 36 to 50 thousand dollars.


Patricia Lipscomb, M.D., a psychiatrist with a specialty in forensic psychiatry
, conducted an employer's medical evaluation  on April 16, 1998.  Her report is dated April 30, 1998.  


At pages 19-20 of her report, Dr. Lipscomb advised that none of Employee's mental conditions were compensable mental injuries as defined in the Alaska Worker's Compensation Act at AS 23.30.395(17).  
It is my opinion that Ms. Akmakjian began to take an intense dislike to some aspects of her work situation and developed some depressive symptoms when she felt trapped in the job because other work situations would probably result in less income and/or less time with her son.  However, as far as I could tell, her work stress was neither extraordinary nor unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment.  In addition, some of what she cites as sources for her work stress have mainly to do with her idiosyncratic fears of some aspects of the work situation, rather than with bona fide dangers. 


. . .



In my opinion, Ms. Akmakjian's work did not cause Post Traumatic Stress Disorder or any other mental condition that is a compensable mental injury under Alaska law. . . .   


At hearing, Dr. Lipscomb testified telephonically.  Dr. Lipscomb said Employee did not suffer depression in December 1996.  Dr. Lipscomb testified that true depression does not remit in just 10 days.  Dr. Lipscomb testified, consistent with her report, that her diagnosis of Employee's mental condition is "history of adjustment disorder with depressed mood, now in complete remission; mixed personality disorder with narcissistic traits and obsessive-compulsive features."  

 
Dr. Lipscomb testified the precipitating cause of Employee's psychiatric hospitalization was the work evaluation Employee received on December 18, 1998.  Dr. Lipscomb testified that Employee was upset with the evaluation because she felt she was a good worker and the evaluation was negative.  Dr. Lipscomb testified, consistent with her report, that the difference between Employee's perceived expectations and actual reality is the foundation of her adjustment disorder.  


Dr. Lipscomb testified that while the December 18, 1998 work evaluation aggravated Employee's adjustment disorder, the condition is not compensable.  Dr. Lipscomb said receiving an evaluation is not considered an unusual stressor under Alaska law.  Dr. Lipscomb testified Employee's condition, in all other ways, was not work related and that Employee was medically stable as of January 5, 1997.  


On cross-examination, Employee took issue with the examination Dr. Lipscomb conducted.  Specifically, Employee asked Dr. Lipscomb why so little time during the examination was focused on her concerns about the treatment of residents at the Pioneer Home.  Dr. Lipscomb responded:  "the reason is that only things that are legitimately connected with your claim from a psychiatric point of view are the experiences you yourself had that could conceivably lead to a psychiatric disorder and experiences that other persons had would not fall into that category."


Dr. Lipscomb also had Employee tested for Post Traumatic Stress Disorder (PTSD).  Dr. Lipscomb testified, consistent with her report, that Employee had the lowest recordable score possible for PTSD.  Although over a year had passed, Dr. Lipscomb testified it still indicated Employee had not suffered PTSD before.  


Dr. Lipscomb explained that in order for an event to qualify as a trauma which causes PTSD, the event must be objectively "massive."  Dr. Lipscomb explained that the experiences suffered by prisoners of war, concentration camp survivors, rape and kidnapping victims are sufficiently traumatic to qualify for a diagnosis of PTSD.  


Dr. Lipscomb testified the events Employee believes caused her PTSD; for example, seeing charred walls in the dryer room and the heating system leak; would not qualify for a diagnosis of PTSD.  Furthermore, Dr. Lipscomb explained, the PTSD symptoms must arise while the trauma is still in effect.  Dr. Lipscomb testified the symptoms Employee claimed she has because of PTSD either pre-existed the events alleged, or arose after Employee's observation of an event, but when Employee knew there was no danger. 


Cathy Smart testified at hearing by deposition taken on September 24, 1997 (Smart dep.).  Smart testified she has worked at the Pioneer Home for 13 years, the last four as a "Custodian II, Assistant Manager."  (Smart dep. at 6).  She supervised Employee.  (Smart dep. at 8).  


Smart testified:  "[Employee] did better working by herself.  She did not care to work with other workers and made it clear there were some workers she did not even like to be around.  (Smart dep. at 10).  "She felt that Asian cultures did not belong there, that they were taking all the black people's jobs, and they should be other places besides there."  (Smart dep. at 14).  "Actually, Manon didn't get along with anyone that well."  (Smart dep. at 19). 


Smart explained that the English only policy was enforced only around residents of the Pioneer Home and that conversations between co-workers in the breakroom could be in any language.  (Smart dep. at 21-22).  


Smart testified about her observations surrounding Employee's December 18, 1996 performance evaluation.  "In fact, it was a -- I felt it was a quite nice evaluation.  The subject of team -- going to team-working enforcement -- that's not the right word either.  Just team-oriented groups was brought up.  And that was something Manon really didn't care to be involved with."  (Smart dep. at 24).  Smart testified that Employee's job was "no more stressful than any other worker [at the Pioneer Home].  (Smart dep. at 27).  


Cathy Tobias-Anderson also testified by deposition taken on September 24, 1997 (Anderson dep.).  Anderson testified she has worked at the Pioneer Home for 15 years and as a "custodial foreman" for the last three years.  (Anderson dep. at 7).  She became Employee's supervisor on August 16, 1994.  (Anderson dep. at 9).  
On her first day as Employee's supervisor, Employee came and told her "that she did not intend to be friends or do things with her co-workers.  She did not want them bothering her.  She did not want to be asked to go to any special functions.  This was a job to her, and that's all it was."  (Anderson dep. at 10).  Anderson described Employee's work as "outstanding."  (Anderson dep. at 11).  
Anderson explained Employee and another co-worker were counseled, as noted in Employee's evaluation, for attempting to have another employee fired by circulating a petition.  (Anderson dep. at 18).  The co-workers came and "complained that they didn't feel it was proper for them to come to the break room and get people to sign petitions against one of the workers."  (Id.).  Additionally, Anderson testified, one employee complained to her that Employee told her to "watch out for the Asian people. . . [b]ecause they are coming over here to take all the jobs, and she needs to do a good job so that they don't take over her job, too."  (Anderson dep. at 21).  Anderson testified she also read the transcript of a book Employee was writing on the topic.  (Anderson dep. 32).    


Anderson testified about Employee's response to complaints made by her co-workers.  "Manon would have a completely different story, completely different way of looking at whatever it was."  (Anderson dep. at 23).  Anderson characterized Employee's safety concerns as "totally paranoid." (Anderson dep. at 37).  "She would look for every little thing. And that was a major thing to her.  And she perceived everything as danger."  (Id.)  Anderson gave the heating system leak as an example of Employee's tendency to overreact.    "[S]he complained about the safety issue with fumes.  I mean, she's dying in these papers.  It's got her sick.  It's got everything.  And yet it was taken care of immediately, and it was said that it was not even toxic."  (Anderson dep. at 23).  Anderson testified the Pioneer Home is very safe and that since she has been in her position, there have been no safety violation citations by either the fire department or (Occupational Safety and Hazards Agency) OSHA inspector.  (Anderson dep. at 39).  


Anderson testified that she and Smart were present during Employee's December 18, 1996 evaluation.  (Anderson dep. at 43).  Anderson wrote and gave it to Employee.  (Id.).  


[S]he was really concerned about the teamwork part. . . . Because she wanted to know what was coming in the future. . . . She seemed okay when she left.  I mean she didn't sign it.  She wanted to write a rebuttal, which we expected.  Manon always writes a rebuttal to everything, which is Manon.  

(Anderson dep. at 45-46).  


Anderson explained that work was to be assigned to teams rather than individuals and that the team concept was being integrated at about the same time Employee was feeling increased stress.  (Anderson dep. at 51-52).  It was Anderson's perception Employee did not want to be part of a team.  (Anderson dep. at 52).  Anderson said Employee's job was no more stressful than anyone else's.  (Anderson dep. at 54).  


Robyn Johnson testified by deposition taken on September 23, 1997 (Johnson dep.).  Johnson worked at the Pioneer Home from 1989 through 1995 as the assistant administrator.  (Johnson dep. at 7).  Her duties included handling workers' compensation claims.  (Id.).  
Johnson, who said she interacted with Employee "fairly regularly," described Employee as a "very good worker, very hard, very diligent, and very dedicated to her job."  (Johnson dep. at 11).  Johnson described Anderson as "an excellent supervisor" . . . [with a] good work ethic . . . [who is] very fair and is just an all-around good worker and a good supervisor."  (Johnson dep. at 13).   Johnson testified, Employee's job was no more stressful than any other job in the facility.  (Johnson dep. at 27).    


Johnson described the work force at the Pioneer Home as "a really diverse group throughout the whole facility but especially in the housekeeping department."  (Johnson dep. at 17).  "It's like a mini-UN [United Nations]."  (Id.).  Johnson said the "English only" policy was implemented with its "main focus" of enforcement directed at benefiting residents of the facility.  (Johnson dep. at 20).  


We have a lot of people with Alzheimer's-related dementia, and so part of the reason was that already they have confusion and things are difficult for them, and then to have someone speaking another language other than English was not in the best interest of the residents.  Also, I thought for a better work environment and for clear communications, it's more appropriate to use English only during the work times.       

(Id.).


In Johnson's opinion, Employee's safety concerns were "excessive."  (Johnson dep. at 33-34, 48).  Additionally, Johnson perceived Employee's relationship with co-workers as distant.  "Well, Manon really sort of kept apart from them.  You know, she was just kind of an unusual person in terms of her attitudes and interests and things that she didn't, so she just didn't really mix with them too much."  (Johnson dep. at 41).  For this reason, Johnson testified, Employee appeared to be upset by the idea of implementing the team concept.  "It's my understanding that she was upset with that, that she had problems with it, . . . because she pretty much is an independent person, likes to be on her own, that is not compatible with the way she'd always worked."  (Johnson dep. at 45).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The statutory presumption of compensability for a physical injury does not apply to a claim of mental injury caused by work related stress.  AS 23.30.120(c).  To prevail, Employee must "establish, by a preponderance of the evidence, without benefit of the presumption of compensability, that:  (1)  'the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment'; and (2) the work stress, as measured by actual events, 'was the predominant cause of the mental injury.'"  AS 23.30.395(17).  Williams v. State of Alaska, 938 P.2d 1065, 1071 (1997). (Emphasis in original).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).  


We find, based on the layperson testimony of Smart, Anderson, and Johnson, Employee's work was no more stressful than the work of other housekeeping and/or Pioneer Home staff.  We find Dr. Lipscomb's expert testimony and her April 30, 1998 report further supports our finding that none of the alleged events, as perceived by Employee, were actually unusual or extraordinary.  We additionally find, based on Dr. Lipscomb's testimony none of the events experienced by Employee, alone or in combination, was a sufficiently "massive" trauma to cause PTSD or depression.  


We find, based on Dr. Lipscomb's testimony that Employee had the "lowest recordable score" for PTSD, that Employee did not, and does not, suffer from PTSD.  Similarly, based on Dr. Lipscomb's testimony that true depression does not resolve in only 10 days, we find Employee did not, and does not, suffer depression.  


We find instead, based on Dr. Lipscomb's testimony and report,  Employee suffers from an adjustment disorder with depressed mood, now in complete remission; mixed personality disorder with narcissistic traits and obsessive-compulsive features.  We find, Dr. Rapoport's December 30, 1998 discharge report, which states: "Mixed Personality Disorder with elements of Obsessive-compulsive and Paranoid Traits" partially corroborates Dr. Lipscomb's diagnosis and also supports our findings.


Although we have determined none of the actual events, perceived by Employee as stressful, were extraordinary or unusual, based on Dr. Rapoport's discharge report, we find such events were also not the predominant cause of Employee's mental condition.  Specifically, we find the Employee's August 1996 car accident and subsequent recovery was the predominant cause of her mental condition.  We make this finding based on Dr. Rapoport's statement that it "probably stressed her weak coping skills, making it difficult for her to meet the demands of single parenthood and full-time employment." 


Although we have determined Employee's December 18, 1996 evaluation was not extraordinary or unusual or the predominant cause of her mental condition, based on Lipscomb's testimony, we find Employee's evaluation was the precipitating event which caused Employee's hospitalization.  We find, based on Dr. Sander's December 18, 1998 report and Dr. Lipscomb's testimony and report, Employee's evaluation aggravated her pre-existing maladaptive personality disorder.  We conclude, however, such event is not a legal cause of Employee's mental injury.  AS 23.30.395(17) states, in part:


"injury" means accidental injury or death arising out of and in the course of employment, . . .; [but] a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer.

(Emphasis added.).


We find the work evaluation was the event which caused Employee to seek medical attention for a mental condition.  We further find there is no evidence to support a finding the evaluation was not made in good faith.  Although Employee testified the Pioneer Home supervisors wanted to "push her out" because of her safety concerns, we find, based on Anderson, Johnson, and Smart's testimony Employee's safety record was not an issue.  Based on Johnson, Anderson, and Smart's testimony, the issue with which Employee had the greatest concern was the teamwork concept.  For these reasons, we find the evaluation was taken in good faith.  Therefore, while we find Employee suffered a mental condition in December 1996, we find it is not a compensable injury under the Alaska Workers' Compensation Act.    


ORDER  


Employee's claim for mental injury, arising out of and in the course of employment, is denied and dismissed.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rhonda Reinhold, Designated Chairman



___________________________________



Marc Stemp, Member



___________________________________



John A. Abshire, Member



APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Manon Akmakjian, employee / applicant v. State of Alaska, employer (Self-Insured) / defendant; Case Nos. 9628074 & 9622955; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Brady D. Jackson, III, Clerk

�








     �Among the items Employee identified on her August 20, 1998 Evidence List filed with the Board, is No. 10, "one audio tape from October 1996 in John Vowell's office."  At hearing, the Board advised that such tape was not in its file.  Lisankie represented that the Attorney General's office had transcribed the tape, as best as it was able, although some portions of the tape were inaudible.  Employee agreed to allow the transcript into evidence in substitution for the actual tape.  Subsequent to the hearing, Employee annotated the transcript, by including the names of persons not otherwise identified in the original transcript.  Employee filed the annotated transcript with the Board by mail.  Because the filing did not indicate service was made on Employer, the Board forwarded such materials to Lisankie for review.  Employer objected to the Board for relevancy and because "references are  made to personnel actions involving named co-workers [and] . . . absent a release from the co-workers in question, . . . privacy and personnel concerns dictate their exclusion from this proceeding."  Employer also objected to the portions of the transcript which Employee "amended."  	We have reviewed both the original and annotated transcripts.  As a preliminary matter, we sustain Employer's relevancy objection.  Furthermore, we have sealed the annotated version of the transcript in an envelope with instructions it not be opened absent an order from the Superior court.  


	We also find the one page "10/9/96 Letter of Warning" to one of Employee's co-workers (submitted by Employee after the hearing) irrelevant to Employee's claim.  Additionally, the letter identifies the person to whom it was issued.  Therefore, we have sealed it in the same envelope in which we place the annotated transcript.  We have also redacated Employee's letter (received October 7, 1998) referencing the "Letter of Warning" by deleting the names of any other personnel identified.     


     �We believe Dr. Rapoport was referring to Employee's August 13, 1996 "car accident," not a "care accident.


     �Dr. Lipscomb testified a forensic psychiatrist must be American Medical Association board certified, complete a fellowship, and pass an oral and written exam.  This area of practice covers the interrelationship between the law and medicine, including ethics, criminal and civil litigation, including workers' compensation.    





