
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD HERMAN,
)



)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9528928M



)
                 9422069





)


SSM INDUSTRIES, INC.
)
AWCB Decision No. 98-0281



)


Employer,
)
Filed in Anchorage, Alaska



)       On November 9, 1998.


and
)



)

NORTHWEST INSURANCE COMPANY
)



)


Insurer,
)



)



v.
)




)

C. R. LEWIS COMPANY,  INC.,
)



)


Employer,
)



)


and
)



)


EAGLE PACIFIC INSURANCE COMPANY
)



)


Insurer,
)


  Defendants.
)


                                                             )


We heard this appeal from the  Reemployment Benefits Administrator's (RBA) decision finding Employee eligible for reemployment benefits on August 11, 1998, at Anchorage, Alaska.  Attorney Michael Jensen represents Employee.  Attorney Shelby Nuencke-Davison represents Employer SSM Industries and its insurer (SSMI).  Attorney Elise Rose represents 

Employer C. R. Lewis Company, Inc. and its insurer (C.R. Lewis).  We concluded our hearing and held the record open for the retaking of an unsuccessfully recorded deposition, an amended affidavit of Employer's attorneys fees and SSMI's opposition to the award of attorney's fees. The supplementary evidence and briefing were to be filed by September 11, 1998. We closed the record on the next regularly scheduled hearing date,  September 22, 1998.


We hereby notify the parties that in the course of our review of the record we discovered the closing arguments of two parties are not audible on the tape recording of our hearing.  Opening arguments and all witness testimony are audible and understandable.  The technical malfunction of our recording system was apparently limited to a portion of closing argument.  We find, given the complexity of issues presented by this case and the length of time that has elapsed since our hearing, rendering a decision on an incomplete record hampers our ability to render a thorough and just decision and may result in prejudice to the parties, who through no fault of their own, do not now have all their arguments before us preserved for further review.


We further find in addition to witness testimony admitted during our hearing, all parties argued we should consider evidence that we find was not in the record and available to the RBA at the time of his decision on October 16, 1997.  We presume the parties were relying on the board's practice since 1991, of considering  new evidence at RBA appeal hearings without the necessity of any threshold.
  We find that effective July 20, 1997,  8 AAC 45.070(b)(1)(A) prohibits this procedure.  The pertinent portion of   8 AAC 45.070(b)(1)(A) now provides,

 
In reviewing the [reemployment benefits] administrator's decision, the board may not consider evidence that was not available to the administrator at the time of the administrator's decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator's consideration. (emphasis added)


We find 8 AAC 45.070(b)(1)(A) is mandatory and controls what evidence we are permitted to consider in reaching a our decision in this case.  We find the burden of satisfying all prerequisites to our consideration of evidence that was not available to the RBA, falls on the party proposing we consider that evidence.  


Despite the provisions of 8 AAC 45.70(b)(1)(A) and all parties' reliance on evidence that was not available to the RBA, no party addressed this regulation or argued the new evidence they sought to have us consider was (1) newly discovered, and (2) could not with due diligence have been produced for the administrator's consideration.  We note a search of  previous board decisions fails to reveal an earlier application, analysis, or discussion of this  regulation, and we did not raise it at our hearing.


We do not find the Board may never sua sponte make the findings required by 8 AAC 45.070(b)(1)(A), from its own review of the record.  However, we find in this case, given the quantum of evidence filed after the RBA's decision, the fact that all parties are represented by very able experienced counsel, and the long course of  litigious proceedings after the date of the RBA's eligibility decision, such sua sponte findings from our independent a review of the record, without giving the parties prior notice and an opportunity to be heard on these issues, may result in a denial of due process.  For these reasons, we find due process requires us to give the parties an opportunity to argue why specific evidence that was not available to the RBA on October 16, 1997 should be considered by us under 8 AAC 45.070(b)(1)(A).


We find for all the foregoing reasons we must re-open the record in this matter for the limited purpose of receiving memoranda of law and hearing additional oral argument.  We do not reopen the record for the purpose to admitting any additional evidence.

ORDER


1.  The record in this case is reopened.


2.  A hearing is hereby set in this matter for December 17, 1998 at 9:00 a.m. for the purpose of  hearing additional oral argument.  At our hearing the oral argument of each party shall be limited to no more than twenty minutes.   


3.    Legal memoranda shall be filed  in accordance with 8 AAC 45.114.  


4.  In addition to the issues raised at our previous hearing, we request the parties' written and oral arguments address the following issues.


(1)  Whether we should we consider evidence that was not available to RBA at the time the RBA made his decision?  8 AAC 45.070(b).


(2)  Whether SSMI has controverted or otherwise raised a substantive defense to its liability for reemployment benefits, other than affirmative defenses alleging an earlier employer is liable for  Employee's reemployment benefits.  


(3)  Whether when reemployment benefits are controverted solely on the grounds that another employer may be responsible for all or a portion of the benefits we may order, under AS 23.30.155(d), AS 23.30.155(h), our inherent equity jurisdiction, or otherwise, the most recent employer who may be liable to make reemployment benefit payments during the pendency of the dispute.


(4)   Whether we may order, under AS 23.30.155(d), AS 23.30.155(h), 8 AAC 45.134(a), our inherent equity jurisdiction, or otherwise, an earlier employer found liable for reemployment benefits to reimburse the last employer for reemployment benefit payments made while the final determination of which defendant is liable for reemployment benefits was pending.


Dated at Anchorage, Alaska this ______________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Steve Constantino, Designated Chairman



___________________________________



Steve Hagedorn, Member



___________________________________



Harriet M. Lawlor, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RICHARD HERMAN, employee / applicant; v. SSM INDUSTRIES, INC., employer; and NORTHWEST INSURANCE COMPANY, insurer / defendants v. C.R. LEWIS COMPANY, INC., employer; and EAGLE PACIFIC INSURANCE COMPANY, insurer/defendants Case No.9528928M. 9422069; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.



_ _________________________________



DEBRA RANDALL, Clerk

�








     � See  Kelly v. Sonic Cable Television of Alaska, 3AN-89-6531 (Alaska Super. Ct., February 19,  1991); Quirk v. Anchorage  School District, 3AN-90-4509 (Alaska Super. Ct., August 21, 1991) 







