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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BUDDY J. ORAND,



)








)




Employee,


)




  Respondent,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9613463

STATE OF ALASKA,



)


(Self-Insured),



)








)
AWCB Decision No.98-0282




Employer,


)
Filed in Anchorage, Alaska




  Petitioner.

)
on November 12, 1998

___________________________________)


We heard the employer's request for review of the Reemployment Benefits Administrator's (RBA) October 5, 1998 decision on November 3, 1998, at Anchorage, Alaska.  The employee appeared, represented  by Attorney William Erwin.  Attorney Paul Lisankie represented the employer.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  We closed the record at the hearing's conclusion.  


ISSUE

Whether the  RBA abused his discretion by finding the employee eligible for reemployment benefits.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

We incorporate by reference the facts as detailed in Orand v. State of Alaska, AWCB Decision No. 98-0134 (June 4, 1998) (Orand I).  In Orand I at 4, we concluded:  



In the present case, we find the RBA simply adopted specialist Mundorf's recommendations from his March 16, 1998 report.  Although Mr. Mundorf's report mentions the employee's electronic training and degree, the RBA fails to discuss the employee's specific vocational preparation (SVP) levels, the labor market, or other criterion detailed in section .041.  We find, based on the employee's testimony and Mr. Mundorf's March 16, 1998 report, the employee received training within 10 years of his date of injury.  



Based on the six-year gap in the employee's 10-year history considered by the RBA, we are "left with the definite and firm conviction on the whole record that the trial judge (the RBA) has made a mistake." (Brown).  Accordingly, we find the RBA failed to fully consider the relevant evidence; and we conclude this mistake or error amounts to an abuse of discretion.  This matter is remanded to the RBA for additional findings in accordance with this decision and order; specifically, a thorough analysis of his entire 10-year work and training history.


After our remand, the RBA directed Rehabilitation Specialist, Leonard Mundorf, M.S.Ed., C.A.S., C.R.C., to provide additional information regarding the employee's eligibility.  In his September 11, 1998 "Eligibility Assessment Report, Addendum II"  Mr. Mundorf reported, in pertinent part:  



On July 17, 1998, this counselor received a letter from the Reemployment Benefits Administrator Designee indicating it would be helpful to have a list of jobs for which his training prepared him.  A job description for these jobs and a note indicating whether specific vocational preparation (SVP) levels have been met.  Also, that a labor market survey should be developed to demonstrate whether his skills are current allowing him competitive employability within the field.  It was requested that this counselor speak to the hiring personnel within the business to provide information regarding the skills learned during the 1989‑1991 training program at UAA and if they are still viable and meet the qualifications for employment today.  It was also requested that his physician reviews (sic) the job descriptions and indicate whether the jobs are within his predicted physical capabilities. . . . 



Labor Market Survey: Stock Clerk/ Electronics/ Electronic Equipment/ Troubleshooter 



This counselor observed both of these jobs being advertised in The Anchorage Daily News and in speaking personally with Comp USA and other Electronic Outlets, a Stock Clerk/ Electronics and a Electronic Equipment/ Troubleshooter are available in the Anchorage Labor Market, however the salary listed for Stock Clerk/Electronics was $7.00 per hour. Also, the description of an Electronic Equipment/Troubleshooter indicated this job would involve greases, lubricants and other fluids. Also, both of these jobs are listed as heavy, which means Mr. Orand would have to lift items up to 100 pounds.



Although this counselor was not able to get a doctor to respond to these job descriptions and does not have a formal PCE or FCA, it appears it would be ill advised to put a 62‑year‑old in a position requiring such heavy manual labor. It also should be noted, that Mr. Orand's training did not specifically prepare him to be a clerk, consequently, this position may not be relevant although it is related to the basic field of training.


Job Descriptions:


As can be noted, the job descriptions of Electronic Technician, Electronic Mechanic, and Electronic Sales and Service Technician have an SVP of 7. An SVP of 7 requires more than 2 years and up to 4 years of training. Consequently, Mr. Orand has not met the SVP standard for these two jobs. The job description for Stock Clerk/ Electronics was listed as $7.00 per hour job, therefore, the remunerative wage is not met with this job. The job of Electronic Equipment Repairer/Troubleshooter is listed as involving lubricants, greases, and other fluids which Mr. Orand's physicians have told him to avoid. Also, the positions of Stock Clerk and Troubleshooter/Equipment Repairer involve heavy levels of work, which does not appear to be appropriate for a 62‑year‑old individual.


Summary:


As a result of the extensive research and work that has gone into the position of Electronic Technician, this counselor finds this field of work has many facilities requiring an Electronic Tech, but most are "Mom and Pop" shops and they do not require a second Electronic Tech. Also, the larger companies such as Raytheon, which used to hire up to 60 Technicians, have down sized to the point that they only hire approximately six.  



After researching the internet, the local newspaper and making personal and telephonic contacts with prospective employers in this field, it appears this is a very soft labor market in the greater Anchorage area and it is doubtful there are reasonable vacancies to provide viable employment given Mr. Orand's disabilities.



Also, it should be noted the SVP for Electronic Technician, Electronic Mechanic and Electronic Sales and Service Technician is listed in the DOT as 7, which is defined as having more than two years and up to four years of training in this field. Consequently, it would appear that Mr. Orand has minimal training to be qualified for these jobs at best.



Finally, the reaction of the employers contacted as regards Electronic Technician, nearly all indicated that Mr. Orand would be required or would be preferred to have an update to his training, such that he would then be more knowledgeable in terms of current technology.



The attending physicians in this case would not or did not respond to the job descriptions. Consequently, after holding up this report for two weeks in trying to get their response, this counselor is submitting this addendum with the information that I have.  It is hoped that the information contained herein will be satisfactory and complete enough that a decision can be rendered in this case.  


In his October 5, 1998 eligibility determination, the RBA found the employee was eligible for reemployment benefits.  The RBA based his decision on the following:  



[x] The evaluating rehabilitation specialist's recommendations and report received in this office on September 16, 1998.  In this report, Specialist Mundorf found that your electronics technician training (associates of applied science) did not qualify you for employment as a electronic technician, electronic mechanic or electronic sales & service technician because the specific vocational preparation (svp) codes for those jobs was not met.  In the Selected Characteristics of Occupatons [sic] Defined in the Revised Dictionary of Occupational Titles a svp level of 7 (two to four years) was required for those jobs.  The analyst [sic] done by Specialist Mundorf showed that svp was not met for these jobs and the labor market survey information showed that you needed updated and current skills to apply for those jobs.  Therefore these jobs were not considered as viable alternatives.  Finally, Specialist Mundorf considered the jobs of stock/clerk electronics and electronics equipment/troubleshooter.  His analysis showed that these jobs were considered heavy work and may not be appropriate for physician review.  I agree that these jobs should be ruled out of consideration because they are not an appropriate match.  Secondly, as noted by Specialist Mundorf [it] is unlikely that these jobs would be approved because of the physical demands for these jobs.  For all these reasons, I believe Mr. Mundorf has satisfied the Board's remand of eligibility for you and review of your ten year work history.



Because you cannot return to his job a the time of injury or do not qualify for any other job that he [sic] has held or received training for in the ten years before his [sic] injury, I find these criteria have been met.  The employer cannot offer alternative work within your predicted physical capacities and you have not been retrained in a prior claim for the same or similar injury.  For all these reasons, you are found eligible.


The job description for Electronic Technician has an svp of 7 (Over 2 years up to and including 4 years) with a light duty strength requirement.  The job descriptions for Electronic Mechanic and  Electronic Sales & Service Tech. have an svp of 7 with a medium duty strength requirements.  The job description for stock/clerk electronics has an svp of 4 (Over 3 months up to and including 6 months) with a "heavy" duty strength requirement.  "Heavy" work requires lifting or exerting 50 to 100 pounds of force occasionally, at a minimum.  The job  description for electronics equipment/ troubleshooter has an svp of 6 (Over 1 year up to and including 2 years).  The employee presented at the November 3, 1998 hearing as a slight man, appearing to be his reported age (62).  


The employee has applied for rehire preference for State jobs under AS 39.25.158.  In her September 2, 1998 letter to the employee, Adrienne Snow, Employee Resources Consultant, wrote in pertinent part:  "You have qualified for the following job classes which are comparable in wage to your former position:  Electronic Technician I, II, III.  You will be offered a job in one of these classes as soon as a vacancy becomes available in a full time position in the greater Anchorage area."


The employer argues that the employee's graduation, with honors, with a degree in electronics technology in 1991, combined with his prior electronic work, should qualify the employee for work within that field.  Furthermore, the employer argues that the RBA's own regulations (8 AAC 45.525 - 530) require certain procedures be followed in eligibility determinations, which were not done in this case.  The employer asserts we should reverse the RBA;  alternatively, we must remand the RBA's decision to ensure that 8 AAC 45.525 - 530 has been properly applied.  The employee argues the RBA has not abused his discretion, and that we should affirm his decision finding the employee eligible for reemployment benefits. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041 (d) provides in part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation specialist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the  United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles."  


8 AAC 45.525 provides in pertinent part:  



(a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520 , the rehabilitation specialist shall


(1) interview the employee and, if necessary, the employer at time of injury to obtain a description of the tasks and duties of the employee's job at time of injury;



(2) review the following volume and, from the volume, choose the most appropriate job title or titles based on the description of the employee's job; the volume to be reviewed under this paragraph is




(A) on or after July 2, 1998 and until August 29, 1998, the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (1981) (SCODDOT); and




(B) on or after August 30, 1998, the effective date of the amendment of AS 23.30.041 (e) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" unless, under AS 23.30.041 (q), the board has designated a later revision or version of that volume; and



(3) submit the job title or titles chosen under (2) of this subsection to a physician.



(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury. The rehabilitation specialist shall


(1) review the following volume and, from the volume, choose the most appropriate job title or titles based on the employee's descriptions of the job's held and training received; the volume to be reviewed under this paragraph is




(A) on or after July 2, 1998, and until August 29, 1998, the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" (1981) (SCODDOT); and




(B) on or after August 30, 1998, the effective date of the amendment of AS 23.30.041 (e) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" unless, under AS 23.30.041 (q), the board has designated a later revision or version of that volume;



(2) determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume;



(3) submit the job title or titles chosen under (1)‑(2) of this subsection, for which the employee meets the specific vocational preparation codes, to a physician.



(4) if the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs.

. . . . 



(f) In accordance with 8 AAC 45.500 and within 30 days after the rehabilitation specialist received notification under 8 AAC 45.510 (c)(2)(A) of being selected, the rehabilitation specialist shall submit


(1) a report of findings, including a recommendation regarding eligibility for reemployment benefits, together with




(A) copies of the physician's predictions;




(B) the completed offer of employment form, if employment has been offered;




(C) labor market surveys, if necessary;




(D) documentation of previous rehabilitation, if received; and




(E) the physician's rating or statement regarding permanent impairment; . . . 

8 AAC 45.530 provides in pertinent part:   



(a) Within 14 days after receiving a rehabilitation specialist's eligibility evaluation report for an employee injured on or after July 1, 1988, the administrator will determine whether the employee is eligible or ineligible for reemployment benefits, or that insufficient information exists to make a determination on the employee's eligibility for reemployment benefits. The administrator will give the parties written notice by certified mail of the determination, the reason for the determination, and how to request review by the board of the determination.



(b) If the administrator determines the eligibility evaluation is not in accordance with 8 AAC 45.525 , or the information on the board's case file is insufficient or does not support the eligibility recommendation, the administrator



(1) may not decide the employee's eligibility for reemployment benefits; and



(2) shall notify the employee, the employer, or the rehabilitation specialist to submit additional information within a specified date so eligibility can be determined.  (Emphasis added).  


The issue before us is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0320 (December 11, 1991).  (Rev'd on other grounds, Binder v. Historical Preservation Foundation, 880 P.2d 117 (Alaska 1994)).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  


We find no abuse of discretion in the RBA's reliance on the job descriptions relied on by specialist Mundorf.  Furthermore, we find no abuse of discretion in the RBA's analysis regarding the svp requirements for these job titles.  We find ample findings to support the RBA's conclusions regarding the job titles and svp.  


However, we find rehabilitation specialist Mundorf failed to comply with the mandates of 8 AAC 45.525(a)(3) and (b)(3), when he did not submit the job descriptions in question to a physician.  Furthermore, we find the RBA relied on this flawed report in making his October 5, 1998 eligibility determination.  We find the plain language in these regulations is mandatory in nature.  We find this failure to comport to these requirements amounts to abuse of discretion as a matter of law.  Binder.  We remand, again, to the RBA, with instructions to strictly comply with all mandates of 8 AAC 45.525 - 530.  


ORDER

This matter is remanded, again, to the RBA in accordance with this interlocutory decision and order.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



John Abshire, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Buddy J. Orand, employee / respondent; v. State of Alaska (Self-Insured), employer; / petitioner; Case No. 9613463; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Elena A. Cogdill, Clerk

�








     �We recognize the employee is 62 years old and is of slight build.  We have no doubt speculating what a physician will predict regarding the employee's ability to perform this type of heavy work.  Nonetheless, there is no "catch all" phrase in 8 AAC 45.525, nor any indication that we may excuse a specialist's or the RBA's failure to comply with these mandatory provisions.  We express our displeasure with this oversight.  The employee requested reemployment benefits initially on October 6, 1997;  more than 13 months have passed, and no proper eligibility determination has been issued.  





