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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RONALD SHERBURNE,



)








)




Employee,


)




  Applicant,

)








)
INTERLOCUTORY DECISION AND ORDER



v.




)








)
AWCB CASE No. 9800390

UNITED PARCEL SERVICE,


)









)
AWCB Decision No.98-0283




Employer,


)    Filed in Anchorage, AK








)    On November 16, 1998.



and




)








)

LIBERTY MUTUAL INSURANCE,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



On October 7, 1998, we heard Employer's request for a determination of who is Employee's attending physician, and for a second independent medical examination (SIME).  Attorney William Soule represented Employee.  Attorney William Whitaker represented Employer.  We held the record open 14 days so Employee could review his deposition transcript, and to receive Employer's brief on the issue of whether its SIME request was timely filed under 8 AAC 45.092(g).  We closed the record on October 21, 1998, when we next met.


ISSUES


(1)
Who is Employee's attending physician?



(2)
Should we exercise our discretion, under AS 23.30.095(k) or AS 23.30.110(g), to order an SIME?


SUMMARY OF PROCEDURE


On January 2, 1986, Employer hired Employee as a package carrier.  On January 13, 1998, Employee injured his lower neck and left shoulder while lifting a 60-70 pound package from the shelf inside the delivery truck.  Employee timely filed a Report of Occupational Injury or Illness on January 16, 1998.  Employer initially accepted Employee's claim and paid temporary total disability (TTD) benefits from January 14, 1998 through April 24, 1998.  See, Compensation Reports (May 5, 1998 and June 29, 1998).



On April 23, 1998, Employee was examined by C.W. Koulisis, M.D., Employer's independent medical examiner (EIME).  In his report, Dr. Koulisis stated Employee was medically stable, had a category I impairment of the cervicothoracic spine, and could return to work full-time without restrictions.  See, Dr. Koulisis' Report at 8 (April 23, 1998).  Based on Dr. Koulisis' report, Employer terminated TTD benefit payments.



On May 8, 1998, Employee filed an Application for Adjustment of Claim (AAC).  In the AAC, Employee requested continuing TTD benefits and a compensation rate adjustment to include pension contributions.  On June 23, 1998, Employee and Employer attended a prehearing conference.  At the prehearing, Adjuster Sharon Franklin stated she believed there were SIME disputes between the parties.  Employee and Employer agreed to set a hearing for July 30, 1998, on all of the issues.  See Prehearing Summary (June 23, 1998).



Employee subsequently cancelled the hearing so he could obtain legal counsel.  On June 29, 1998, Attorney Constance Livsey filed an Entry of Appearance on behalf of Employer and its workers' compensation carrier.  On July 23, 1998, Employer filed a Controversion Notice and stated: 




The employee is medically stable and has a PPI rating of 0% according to Dr. Koulisis, the EIME physician; the employee has had excessive changes of his treating physician; the employee does not qualify for a reemployment eligibility evaluation or reemployment benefits; the employee has failed to document his claimed entitlement to a compensation rate adjustment and transportation costs.  Id.

 See, Controversion Notice (July 23, 1998).



On August 3, 1998, Attorney William Soule filed an Entry of Appearance on behalf of Employee.  On the same date, Employee also filed an amended AAC and requested continuing TTD, medical benefits, compensation rate adjustment, penalty, interest, and attorney's fees and costs.  On August 13, 1998, Employer filed an amended Controversion Notice.  In the notice, Employer stated: 




The physician who performed the EIME opined that the employee could return to work and had 0% PPI; Dr. Ferris is an unauthorized excessive change of treating physician; the employee has not provided any documentation or authority to justify a compensation rate adjustment.



On September 2, 1998, the parties attended a prehearing conference.  At the conference, Employer's counsel stated he believed there were SIME disputes between Dr. Koulisis and Drs. Tang and Ferris.  See, Prehearing Summary at 1 (September 2, 1998).  Employer also requested a determination be made whether Dr. Ferris is Employee's attending physician or an unauthorized change of physicians.  Id.  In the prehearing, Employee's counsel stated he "was not aware of an SIME dispute at this time and he did not get a copy of the EIME report . . . and he would not agree to an SIME."  Id.  Finally, the parties agreed to set the SIME issue for oral hearing on October 7, 1998.



Subsequent to the prehearing, Employee filed two separate objections to the prehearing conference summary.  The first objection, filed on September 9, 1998, reads in pertinent part, "Under the 'Discussions' section it says a copy was made of an EIME report at the prehearing.  To clarify, no copy was made by Applicant of that report at the preferring [sic]."  See, Objection to Prehearing Conference Summary (September 9, 1998).  The second objection, filed on September 29, 1998, reads in pertinent part: 




Under the "Discussions" section it says that Soule does not agree that there are SIME disputes at this time.  Actually, Applicant's counsel stated that there were medical disputes between the EIME doctor and the attending physicians, but did not agree to an SIME primarily because defendants did not request one within 60 days of the date they were aware that the disputes existed.

See, Objection to Prehearing Conference Summary (September 29, 1998).  We held the SIME hearing on October 7, 1998.


SUMMARY OF MEDICAL EVIDENCE


Employee testified he first sought treatment for his work-related injury with John Gerster, M.D., internist, on January 16, 1998.  Dr. Gerster took x-rays of Employee's neck.  Employee testified Dr. Gerster then referred him to a colleague in the same office, J.C. Cates, D.O., family medicine, due to Dr. Gerster's upcoming scheduled absence.  



Employee testified Dr. Cates performed neck manipulations on him and subsequently referred him to Eric Carlsen, M.D., physiatrist, to obtain an EMG.  Dr. Carlsen completed the EMG, and ordered an MRI of the cervical spine as well as physical therapy.  See, Dr. Carlsen Progress Notes (February 5, 1998); Dr. Carlsen letter to Dr. Cates (January 27, 1998).  Employee testified he had approximately 20 sessions of physical therapy, between January and April 1998, based on Dr. Carlsen's recommendation.



Employee testified Dr. Carlsen referred him to Edward Tang, M.D., an anesthesiologist, for injections,  and instructed Employee to return to him following his consultations with Dr. Tang.  Dr. Tang performed a C-6 epidural nerve root block,  a left T3-4 thoracic facet injection, and a left T2-3-4 paravertebral nerve block on Employee.  See, Dr. Tang Procedure Reports (March 6 and 30, 1998).  Dr. Tang referred Employee to Holly Chapman, M.D., an acupuncturist in Dr. Tang's office.  Employee testified he was treated by Dr. Chapman only on one occasion.  Thereafter, on May 8, 1998, Dr. Tang saw Employee, recommended a work-hardening program for three weeks, and released Employee to regular work effective June 1, 1998.  As previously instructed, Employee returned to Dr. Carlsen upon completion of his treatment with Dr. Tang.



Employee testified he discussed Dr. Tang's recommendation for a work-hardening program with Dr. Carlsen.  According to Employee, Dr. Carlsen told him the program would not help his condition.  Employee further testified Dr. Carlsen told him that he had done all he could, and recommended Employee begin a swimming program and take Darvocet for the pain.



Employee testified he went back to Dr. Gerster when Dr. Gerster returned to his office.  Because Employee continued experiencing pain, Dr. Gerster referred him to Glenn A. Ferris, M.D., a pain management specialist.  Employee's initial consultation with Dr. Ferris was on June 1, 1998.  In the release for work signed the same day, Dr. Ferris stated, "This patient is released to work within the following duty limitations:  Lifting limited to 20 lbs. between knee and shoulder height no further than 12 inches from body intermittently as tolerated.  For a period of 6-12 weeks."  Thereafter, Employee received a series of epidural injections from Dr. Ferris.  See, Dr. Ferris' Operative Reports (July 2 and 16, 1998).  



In a letter to Employee's counsel, dated July 31, 1998, Dr. Ferris described Employee's condition as follows:



Mr. Sherburne was here in the office recently, and I noted that on attempting to extend his head posteriorly, he is now able to raise to approximately 20 to 25 degrees above the neutral point.  Formerly, at the time of evaluation beginning the epidural injections, the patient was only able to raise his head to approximately the neutral point.  As such, this represents medical improvement.




As he is showing medical improvement from the epidurals provided, it would seem that within the Alaska Worker's Compensation guidelines, he had not achieved medical stability, since there is clear and convincing evidence that had he received these epidural injections at an earlier time, he would have continued to improve.




Therefore, as discussed on the phone and defined by statute, it is my opinion that Mr. Sherburne has not yet achieved medical stability within the Alaska Worker's Compensation guidelines. 


SUMMARY OF ARGUMENTS
I.
EMPLOYER'S ARGUMENTS


At the hearing, the parties agreed that Dr. Gerster's referral to Dr. Cates was not a change in physicians.  However, Employer argued Dr. Cates' referral to Dr. Carlsen became a change of physicians because Dr. Cates "relinquished" care and treatment of Employee at that time.  Employer based this argument on the January 26, 1998 progress note wherein Dr. Cates wrote:



ASSESSMENT: Work. Comp. related injury with subjective symptoms in the C8 distribution bilaterally.



PLAN:  I think that in view of this situation, I am going to have him see Dr. Hadley or Carlson [sic]. . . . I am going to go ahead and take him off work until he is released by Dr. Hadley or Carlson [sic].  

Also, Employer argued Dr. Cates relinquished care because he did not refer Employee to Dr. Carlsen for a specific reason with instructions to return to him after consulting with Dr. Carlsen.



Assuming Dr. Cates' referral was specific, Employer argued Dr. Carlsen nonetheless became Employee's attending physician when Employee continued treatment with Dr. Carlsen over a period of time.  Employer relied on our prior decision in Jaouhar v. Marenco, Inc., AWCB Interlocutory Decision No. 98-0166 (June 24, 1998).  Employer also argued that AS 23.30.095(a) and (e) prohibits employees and employers alike from "doctor shopping," as it alleges Employee has done in this case.  Employer claimed its argument was supported by the fact Dr. Tang, Dr. Chapman, and the physical therapists, sent their medical reports and notes back to Dr. Carlsen, not to Dr. Gerster.



Finally, Employer argued its SIME request was timely filed because: (1) at the June 23, 1998 prehearing, its adjuster stated, ". . . she believes there are SIME disputes;" (2) at the September 2, 1998 prehearing, the parties, through legal counsel, agreed to an oral hearing on the SIME issue; and (3) Employer never waived its right to request an SIME.  See, Employer's Supplemental Brief at 2-3.  Employer further argued the June 23, 1998 prehearing date should control, and its SIME request was within 60 days of Dr. Tang's May 8, 1998 note.  Finally, Employer argued if we found it had waived its right to request an SIME, the parties' agreement at the September 2, 1998 prehearing to have an SIME hearing "should be viewed as a stipulation which cures the effect of any waiver, undoes any prejudice and serves as the employee's and the board's consent to having the issue heard."  Id. at 3.

II.
EMPLOYEE'S ARGUMENTS


Employee argued nothing under the Alaska Workers' Compensation Act (Act) limits: (1) the number of times an attending physician may refer an employee to a specialist; or (2) the number of times an attending physician may refer an employee to specialists in the same field.  Employee argued Dr. Gerster was, and continues to be, his attending physician.  In his brief, Employee argued because Dr. Gerster is his attending physician and has not rendered an opinion to date, there is no medical dispute under AS 23.30.095(k).  See, Applicant's Hearing Brief on SIME Issue at 3.  However, at the hearing, Employee conceded there were medical disputes between the EIME and Employee's attending physicians.  Employee argued he only obtained treatment from physicians he was specifically referred to by Dr. Gerster and Dr. Cates, and therefore, was not guilty of "doctor shopping" as alleged by Employer.  



Employee also argued Jaouhar is not applicable in this case for two reasons.  First, as an interlocutory decision, Jaouhar is not a final determination on the merits.  Second, the issue in that case was whether an employee may select a physician, personally pay for the physician's services, and the physician not be considered an attending physician for purposes of the Act.



Finally, Employee argued Employer's request for an SIME should not be granted because its request was not timely filed under 8 AAC 45.092.  Specifically, Employee argued Employer was required to file a petition to request the SIME evaluation within 60 days of learning of Dr. Tang's May 8, 1998 release to work form, i.e., July 7, 1998. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
WHO IS EMPLOYEE'S ATTENDING PHYSICIAN?



AS 23.30.095(a) specifies the manner in which an employee may change physicians under the Act,
 and states in pertinent part:



When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  (Emphasis added).



We find the purpose of this provision, as well as AS 23.30.095(e), is to limit the parties' ability to frequently change physicians, thereby reducing the practice known as "doctor shopping."  Doctor shopping is the practice of consulting numerous physicians until a physician is found who supports the particular party's position regarding some aspect of the workers' compensation claim.



Employer argued Dr. Carlsen was Employee's first change of physicians, and Dr. Ferris was an unauthorized change of physicians under AS 23.30.095(a).  Employee argued Dr. Gerster was, and continues to be, his attending physician.  Based on Employee's testimony and a full review of the medical records in the file, we find Dr. Gerster is Employee's attending physician.  We make this finding as follows.



Under AS 23.30.122, we find Employee to be a credible witness.  We find Employee's initial attending physician was Dr. Gerster.  We find Dr. Gerster referred Employee to Dr. Cates, a colleague in the same office, because Dr. Gerster was scheduled to leave town for an extended period of time.



We find Dr. Cates thereafter referred Employee to Dr. Carlsen for the specific purpose of obtaining an EMG.  See, Dr. Carlsen letter to Dr. Cates (January 27, 1998).  We find Dr. Cates did not, by his referral to Dr. Carlsen, "relinquish" care and treatment of Employee.  We find Employee treated with Dr. Carlsen a limited number times.  We find Dr. Carlsen performed the EMG, and based upon his evaluation of Employee also recommended an MRI, physical therapy, and injection treatment with Dr. Tang.  We further find Dr. Tang in turn referred Employee to Dr. Chapman.    

Based on Employee's testimony and our review of the medical reports and progress notes, we find these referrals were not a change in physicians, but a change in treatment modalities.  Specifically, Employee received physical therapy, epidural injections (i.e., a C-6 epidural nerve root block, a left T3-4 thoracic facet injection, and a left T2-3-4 paravertebral nerve block), and acupuncture as a result of Dr. Carlsen's evaluation and recommendations.  



We find Dr. Gerster remained Employee's attending physician throughout this course of treatment.  We make this finding because Dr. Carlsen's recommended course of treatment was limited to structured physical therapy, injection treatment, and acupuncture, and he at all times reported back to Dr. Cates.  Based on these facts, we find Dr. Carlsen was a specialist to whom Dr. Cates referred Employee for specific treatment of a limited duration.  



We find Employee returned to Dr. Gerster when Dr. Carlsen informed him there was nothing more he could do for Employee.  We find Dr. Gerster, in an effort to resolve Employee's pain, then referred Employee to Dr. Ferris.  We find Dr. Ferris is a specialist in pain rehabilitation and reports back to Dr. Gerster regarding Employee's treatment and status.  Therefore, we find Dr. Gerster's referral does not constitute a change in physicians.



Additionally, we find the Act does not limit the number of times an attending physician may refer a patient to a specialist.  Neither does the Act limit the number of times an attending physician may refer a patient to specialists in the same field of practice.  One physician may be able to accurately diagnose a patient when a previous physician, in the same specialty, could not.  Based on the foregoing findings, we conclude Dr. Gerster is Employee's attending physician.  More specifically, for the purpose of determining whether an SIME dispute exists, we find Dr. Gerster is his attending physician, and Drs. Carlsen, Tang, Chapman, and Ferris are also attending physicians, under the direction of Dr. Gerster and Dr. Cates.

II.
SHOULD WE EXERCISE OUR DISCRETION, UNDER AS 23.30.095(k) OR AS 23.30.110(g), TO ORDER AN SIME?



AS 23.30.110(g) provides in pertinent part, "An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require."  AS 23.30.095(k) provides:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  (Emphasis added).



Prior to the July 2, 1998 amendments, 8 AAC 45.092(g) provided:



If a medical dispute listed in AS 23.30.095(k) exists, a party may petition the board to require a second independent medical evaluation.  The party's petition must be filed within 60 days after the party received the medical reports that reflect the dispute.  If a party fails to timely request a second independent medical evaluation,




(1) the party's right to request an evaluation under AS 23.30.095(k) is waived; and




(2) an evaluation under AS 23.30.095(k) will not be conducted, unless the board, upon its own motion, determines an evaluation is necessary.



After the amendments, 8 AAC 45.092(g)
 reads in pertinent part:




(2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party's right to request an evaluation under AS 23.30.095(k) is waived;




(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and




(B) copies of the medical records reflecting the dispute; or




(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if




. . . .




(B) the board on its own motion determines an evaluation is necessary.



First, we find the amended 8 AAC 45.092(g) applies in this case.  Procedural rules and statutes may be applied retroactively, and are not like substantive laws unless they are substantive in character.
  "Where a change in a procedural statute significantly alters the legal consequences of the events giving rise to a cause of action, it is treated as substantive. . . . [Specifically,] a procedural rule is substantive in character where the change makes it appear to one just starting down the road to vindication of his cause that the road has become more difficult to travel or the goal less to be desired."



Neither party can claim the procedural requirements under subsection .092(g), regarding the time within which to file a petition and waiver of the right to request an SIME evaluation if the petition is not timely filed, were changed as a result of the amendments.  Therefore, we find the 1998 revision does not make the road for either an employee or an employer more difficult to travel or, for an employee, the goal of obtaining any type of benefit under the Act less desirable.  Consequently, we find subsection .092(g) procedural in nature, not substantive.  We conclude the revised subsection .092(g) applies retroactively to this case. 



Under the revised regulation, a party may request an SIME evaluation by: (1) stipulation; or (2) petition.
  We therefore find Employer in this case could request an SIME evaluation only by stipulation or petition.  However, without reaching the issue of whether Employer timely filed a petition under 8 AAC 45.092(g)(2), we choose to exercise our discretion under subsection .092(g)(3) and order an SIME.



We therefore consider the criteria under which we review requests for SIME evaluations, specifically:



(1)
Are there medical disputes between Employee's attending physicians and the EIME;



(2)
Are the disputes significant; and



(3)
Would another physician's opinion assist us in resolving the disputes.



Based on his April 23, 1998 report, we find the EIME opines Employee is medically stable, has no PPI rating, needs no further treatment, and was released to work on April 23, 1998 without any restrictions.  Based on his May 8, 1998 release to work form, we find Dr. Tang opined Employee was able to return to work on June 1, 1998 and required a work-hardening program.  Based on his July 31, 1998 letter, we find Dr. Ferris opined Employee was not medically stable, required further treatment, and could be released to work, with restrictions, on that date.  Based on our previous analysis, we find Dr. Tang and Dr. Ferris are Employee's attending physicians under Dr. Gerster's direction.  We find there are medical disputes between Employee's attending physicians and the EIME on the issues of medical stability, continued treatment, and post-injury functional capacity.  We further find the medical disputes are significant.  We find the opinion of another physician, independent of the parties and selected by the Board, would assist us in resolving these disputes.  Therefore, we exercise our discretion under 8 AAC 45.092(g)(3) to order an SIME evaluation.  Accordingly, we conclude the issues currently in dispute, i.e., medical stability, continued treatment, and post-injury functional capacity, be submitted to a Board-selected physician for review and an opinion.



We find a physician with a specialty in orthopedics should perform the SIME.  Under AS 23.30.095(k) and 8 AAC 45. 092(f), the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  Douglas Smith, M.D. and Edward Voke, M.D., are physicians on our SIME list who specialize in orthopedics.  Having no records which indicate Employee has been evaluated or treated by either physician, we select Dr. Smith to perform the SIME.


ORDER


We hereby order Employee to submit to, and Employer to pay for, an SIME evaluation.  The parties shall proceed as set forth below.



(1)
The SIME shall be performed by Douglas Smith, M.D..



(2)
The parties shall:




A.
Direct all filings regarding the SIME to Workers' Compensation Officer Cathy Gaal's attention.




i.
Within 20 days from the date of this decision, each party may submit up to five questions.  These questions may be used in the letter to the SIME physician.  The questions shall relate only to the "medical stability," "treatment," and "post-injury functional capacity" issues currently in dispute.




ii.
If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  If the parties agree there is a dispute with regard to additional issues, they may file a stipulation listing the additional medical disputes and specifying the medical opinions (including report date, page, and author) on which they rely to support their dispute.  The parties must supply the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to present these new issues to the SIME physician.




iii.
The parties may also stipulate to submit an otherwise undisputed issue to the SIME physician for our consideration under our authority pursuant to AS 23.30.110(g).




B.
Employer shall prepare two copies of all medical records in its possession, including physicians' depositions, if any, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders first upon Employee with an affidavit verifying the binders contain copies of all the medical records in Employer's possession.  Service on Employee must be done within 20 days of the date of this decision.




C.
Employee shall review each of the binders.  If the binders are complete, Employee shall file the binders with us within 30 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, if any, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us, the two sets of binders prepared by Employer, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Employer together with an affidavit stating it is identical to the binders filed with us.




D.
If any party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the additional records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the additional records or depositions.




E.
The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Employee shall prepare the list within 20 days from the date of this decision, and serve it on Employer within 30 days from the date of this decision. Employer shall review the list(s) for completeness and supplement the list(s) if they are incomplete.  Employer shall file the list(s) with us within 40 days from the date of this decision; and serve a copy of the supplemental list(s), if any, on Employee.




F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, no party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us.




G.
If either party finds it necessary to cancel or change the SIME appointment date or time, the party shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Gwendolyn Feltis, Designated Chairman



___________________________________



John Abshire, Member



___________________________________



Phil Ulmer, Member


If compensation is payable under the terms of this decision, it is due on the date of issue and a penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronald Sherburne, employee / applicant; v. United Parcel Service, employer; and Liberty Mutual Insurance, insurer / defendants; Case No. 9800390; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Debra Randall, Clerk

�








     �AS 23.30.095(e) specifies the manner in which an employer may change physicians.


     �The April 6, 1988 House Judiciary Committee's sectional analysis of SB 322 states, in part: "[the provision's] purpose is to prevent the abuse of frequent physician changes, with its resultant costly overtreatment, by those seeking opinions to support their claims."  See also, Jaouhar v. Marenco, Inc., AWCB Interlocutory Decision No. 98-0166 at 5 (June 24, 1998); Anderson v. Federal Express, AWCB Decision No. 98-0104 at 8 (April 24, 1998).


     �8 AAC 45.092(g)(1) is a new provision which allows the parties to request an SIME evaluation by filing a completed SIME form, medical records, and a stipulation signed by the parties.


     �Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997)(citing Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989)).


     �Id.


     �See, 8 AAC 45.092(g)(1) and (2).


     �Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).





