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___________________________________)


We heard the employer's Petition for Reconsideration of AWCB Decision No.98-0278 (November 3, 1998), on the basis of the written record in Fairbanks, Alaska on November 16, 1998.  The employer represents himself.  Attorney Nelson Traverso represents the employee. We closed the record when we met as a two-member quorum of the board to consider this petition, as authorized under AS 23.30.005(f).


ISSUE

Shall we reconsider our award of penalties in AWCB Decision 98-0278 (November 3, 1998) under AS 44.62.540?


SUMMARY OF THE EVIDENCE

The employee developed left arm pain and numbness in January 1997, while working as a warehouseman for the employer, a pull-tab and bingo supply distributer.  He verbally reported this injury to his employer, but initially no Report of Occupational Injury or Exposure was filed because the employer had permitted his workers' compensation insurance coverage to lapse in June 1995.


The employee continued to work for the employer, but his symptoms continued and he filed an injury report on January 15, 1998.  This report listed no specific date of injury.  The employee sought the care of orthopedic surgeon Jeremy Becker, M.D., who diagnosed cubital tunnel syndrome of the ulnar nerve from overuse, arranged diagnostic testing with neurologist James Foelsch, M.D., and provided conservative care.  The employee suffered no compensable time loss, and went to work for another business in February 1998.   



On June 17, 1998, the employee filed a Workers' Compensation Claim, requesting medical benefits, penalties, and interest from the employer; together with a second injury report, listing the injury date as January 1997.  The Workers' Compensation Division served the employee's Workers' Compensation Claim on the employer on July 15, 1998.


On August 31, 1998, Dr. Becker found the employee medically stable and rated him with a six percent whole-person permanent partial impairment (PPI) under the American Medical Association Guides to the Evaluation of Permanent Impairment, (AMA Guides), fourth edition.  Dr. Becker also recommended ulnar nerve surgery.  On September 15, 1998, the employee filed, and served on the employer, a Medical Summary with Dr. Becker's PPI rating. 


The employer did not respond to the employee's Workers' Compensation Claim, and on September 15, 1998 the employee filed an Affidavit of Readiness for Hearing and served it on the employer.  The employer again failed to respond.  


Although provided with written notice, the employer did not participate in an October 12, 1998 prehearing conference.  A Prehearing Conference Summary was prepared, noting Dr. Becker's recommendation for surgery as well as some outstanding medical bills, and identifying the issues to be considered at the October 29, 1998 hearing: medical benefits, possible work-time-loss TTD benefits for the surgery, PPI benefits, penalty, interest, attorney fees, and legal costs.  The Prehearing Conference Summary was served on the parties on October 13, 1998. 


We heard the case on October 29, 1998.  At the hearing the employer indicated he had not realized how much money was involved in this claim until recently, and had unsuccessfully attempted to retain an attorney in the preceding couple of days.  He requested a continuance to secure an attorney.  The employee objected, asserting the employer had systematically ignored the claim for benefits, and had exercised no diligence in preparing for the proceeding, and that it would be unfair to the employee to allow any further delay.  Based on our review of the file's documentation of repeated notice of all issues and proceedings, we ordered the parties to proceed with the hearing.   


Dr. Becker testified the employee suffers cubital tunnel syndrome, and that his systematic lifting of heavy boxes of supplies is most likely the cause of it.  He testified the injury has resulted in a "mild ulnar entrapment", the basis for the PPI rating.  Dr. Becker also testified that ulnar nerve release and transposition surgery is a standard remedy to ease the symptoms.  He testified the surgery is fairly routine, taking approximately an hour, and that the employee would need two to four weeks recovery before he could return to the heavy lifting of his work. 


The employee argued the presumption of compensability applies to his claim for benefits.  He contended the employer has produced no actual evidence to dispute the work relatedness of his condition, the accuracy of the PPI benefits, or the reasonableness and necessity of his medical treatment.  He requests we award all his claimed benefits.


The employer argued he does not know what the employee was actually doing when he was out of the warehouse, delivering supplies.  The employer indicated the employee is not credible and filed the claim out of vindictiveness.  He argued the work was not really the cause of the injury, and the employee's condition should not be compensable.      


In our decision, AWCB Decision 98-0278 (November 3, 1998), we found the employee entitled to $8,100.00 in PPI benefits under AS 23.30.190, based on Dr. Becker's rating of six percent impairment.  We found the employee entitled to medical benefits under AS 23.30.095(a) for the his medical care to date, and for reasonable and necessary continuing medical benefits as the course of recovery requires.  We specifically ordered the employer to provide medical benefits under AS 23.30.095(a) for the employee to undergo ulnar release and transposition surgery, if the employee elects to proceed, as well as TTD benefits under AS 23.30.095(a) for work-time-loss necessary for recovery from the ulnar surgery.


We additionally ordered the employer to pay the employee a 25 percent penalty under AS 23.30.155(e), an amount totaling $2,025.00, on all PPI benefits, as well as a 25 percent penalty on all medical benefits that had been unpaid over seven days since due.  We found the employee entitled to interest under 8 AAC 45.142 on all PPI benefits, and on all late or unpaid medical benefits, from the date those benefits were due.  We awarded the employee $925.00 in attorney fees and $35.00 in legal costs under AS 23.30.145(B) and 8 AAC 45.180.


The employer filed a Petition for Reconsideration on November 16, 1998, contending he had never received notice that $8,100.00 in PPI benefits were due to the employee until our decision.  He argued no penalty should be imposed in the absence of notice.  Upon receiving the petition, we closed the record on our own motion, under AS 44.62.540, to reconsider this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:



(a) The agency may order a reconsideration of all or part 
of the case on its own motion or on petition of a party.  To 
be considered by the agency, a petition for reconsideration 
must be filed with the agency within 15 days after delivery or 
mailing of the decision.  The power to order a reconsideration 
expires 30 days after the delivery or mailing of a decision to 
the respondent.  If no action is taken on a petition within 
the time allowed for ordering reconsideration, the petition os 
considered denied.



(b) The case may be reconsidered by the agency on all the 
pertinent parts of the record and the additional evidence and 
argument that are permitted,. . . .


In response to the employer's request for reconsideration, we have examined the record of this case, as well as our decision and order.  The employer argues he received no notice of what PPI benefits were due the employee, and therefore should have no penalty assessed under AS 23.30.155(e) for failure to timely pay those benefits.  We did not specifically address that issue in the decision.  We will exercise our discretion under AS 44.62.540 to reconsider our decision and order, AWCB Decision No.98-0263 (October 20, 1998), in order to address that argument here.


II. 
PPI BENEFITS

AS 23.30.190(a) provides, in part:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. . . .  The compensation is payable in a single lump sum. . . .


The Alaska Workers' Compensation Act at AS 23.30.120(a) provides a presumption of compensability for an employee's injuries.  In this case, the medical records and the hearing testimony of the employee reflect that the employee was treated for a work injury and suffered disability resulting in a six percent whole-person permanent partial impairment.  We found this testimony and these medical records are sufficient evidence of work-related impairment to raise the presumption of compensability under AS 23.30.120(a).  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


In this case we found no evidence rebutting the work-connection of the six percent permanent partial impairment suffered by the employee.  The employer offers only speculation of other possible opportunities for the employee to have injured himself.  There is no affirmative evidence showing his condition is not work related, nor is there evidence eliminating all reasonable possibilities that the disability is work-related.  We found the presumption has not been rebutted.   Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  

  
Even if the presumption had been rebutted, we would have found the injury and its impairment compensable.  Based on the employee's testimony and the medical record, we find by the preponderance of the available evidence, the employee suffered a work injury, which caused a six percent whole-person impairment.  Burgess Const. Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981).  Under AS 23.30.190 the employee was due $8,100.00 in PPI benefits.  We here reconfirm our conclusion that the employer must pay these benefits.


III.
NOTICE: THE EMPLOYER'S RESPONSIBILITY TO PROVIDE BENEFITS

AS 23.30.020 provides, in part:


Chapter Part of Contract of Hire.  This chapter constitutes 
part of every contract of hire, express or implied, and every 
contract of hire shall be construed as an agreement on the 
part of the employer to pay . . . compensation in the manner 
provided in this chapter for all personal injuries sustained.


AS 23.30.045 provides, in part:


Employer's Liability for Compensation.  (a) An employer is 
liable for and shall secure the payment to employees of the 
compensation payable under AS 23.30.041, 23.30.050,  
23.30.095,  23.30.145, and 23.30.180-23.30.215. . . .


AS 23.30.060 provides, in part:


Election of Direct Payments Presumed.  (a) An employer is 
conclusively presumed to have elected to pay compensation 
directly to employees for injuries sustained arising out of 
and in the course of the employment according to the 
provisions of this chapter, until notice in writing of 
insurance . . . is given to the employee. . . .


Under AS 23.30.045(a) employers have the affirmative duty to provide workers' compensation to injured workers.  In this case, the employer permitted his workers' compensation insurance to lapse during the time of the employee's injury.  Under AS 23.30.060(a) this employer is conclusively presumed to be directly responsible to provide the employee all benefits due under the Alaska Workers' Compensation Act.  


Under AS 23.30.020 the provisions of the Alaska Workers' Compensation Act are considered as a matter of law to be an integral part of the employee's employment contact, and the employer is directly responsible for the provisions of the employment contract.  The employer is directly responsible, as a matter of law, to provide PPI benefits under AS 23.30.190.  


Although keeping aware of the provisions of this law would obviously be somewhat burdensome to a small employer, this task is normally done by insurers approved by the Division of Insurance to provide workers' compensation coverage in this state.  Because the employer elected to permit his mandatory insurance to lapse, he has inherited the responsibility of complying with the individual provisions of the Act. 


AS 23.30.190 specifically provides a mechanism for employers and insurers to get notice of the amount of PPI benefits to which an injured employee is entitled.  The employer receives notice of the whole-person, percentage, permanent partial impairment rating under the AMA Guides.  The employer then, simply and mechanically, multiplies that percentage times $135,000.00.  The employer then bears the responsibility of providing the resulting benefits in a lump sum, and in a timely manner.   


IV.
PENALTIES

AS 23.30.155 provides, in part:



(b)
The first installment of compensation becomes due on 
the 14th day after the employer has knowledge of the injury or 
death.  On this date all compensation then due shall be paid. 
. . .

   

(d)  . . . If the employer controverts the right to 
compensation after payments have begun, the employer shall 
file with the board and send to the employee a notice of 
controversion within seven days after an installment of 
compensation payable without an award is due. . . .   



(e)  If any installment of compensation payable without 
an award is not paid within seven days after it becomes due, 
as provided in (b) of this section, there shall be added to 
the unpaid installment an amount equal to 25 percent of it.  
This additional amount shall be paid at the same time as, and 
in addition to, the installment, unless notice is filed under 
(d) of this section or unless the nonpayment is excused by the 
board after a showing by the employer that owing to conditions 
over which the employer had no control the installment could 
not be paid within the period prescribed for the payment.


Under AS 23.30.190 PPI is due in a single lump sum, unless the employee claims reemployment benefits.  In this case, the employee had not claimed reemployment benefits.  The "injury" in the case of PPI benefits was the permanent impairment of the injured worker.  Under AS 23.30.155(b) the PPI benefit is due 14 days after an employer receives notice of the impairment rating.  A penalty would automatically be due under AS 23.30.155(e) if the employer fails to pay the lump sum within seven days after it becomes due.


The record is clear the employer was served a copy of Dr. Becker's PPI rating of the employee on September 15, 1998, and also was given notice of the claim for PPI benefits in the October 13, 1998 Prehearing Conference Summary.  We find the employer received notice of the employee's permanent partial impairment rating.  Those benefits were due 14 days after the employer received notice; that is, they were due on September 29, 1998.  We find the employer has failed to controvert the employee's entitlement to those benefits, and has failed to pay the benefits within the time limits of the statute. 


 We can excuse the late payment only if the employer specifically shows us the payment was not made for reasons beyond the employer's control.  See also Fahlsing v. Arctic North Services, Inc., AWCB Decision No. 94-0072 (March 29, 1994).  We have no evidence of any circumstance rendering the employer unable to meet his legal responsibilities.  


We find the employer has failed to timely pay the PPI lump sum within seven days after it was due, and a penalty was due as of October 6, 1998.  Accordingly, we reconfirm the employer must pay the employee a 25 percent penalty, totaling $2,025.00, on the PPI benefits.  We deny and dismiss the employer's Petition for Reconsideration.  We reconfirm our Decision No.98-0278.   


ORDER

The employers's Petition for Reconsideration under AS 44.62.540 is denied and dismissed.  We reconfirm AWCB Decision No.98-0278 (November 3, 1998), awarding the employee his claimed benefits.


Dated at Fairbanks, Alaska this  18th   day of November, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters, Designated Chairman



___________________________________



Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order On Reconsideration in the matter of Thomas A. Phillips / respondent; v. Kent Setzer, dba, C&A Distributors (uninsured), employer / petitioner; Case No. 9728640; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this   18th    day of November, 1998.

                             
_________________________________

                             
Lora J. Eddy, Clerk
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