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ALASKA WORKERS' COMPENSATION BOARDPRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512
CHRIS WOLLASTON,
)



)


Employee,
)
INTERLOCUTORY


 Petitioner,
)
DECISION AND ORDER



)
ON RECONSIDERATION


v.
)



)
AWCB Case No. 9612963

SCHROEDER CUTTING, INC.,
)



)
AWCB Decision No. 98-0288


Employer,
)



)
Filed in Juneau, Alaska


and
)
November 23, 1998



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Respondents.
)

                                                                                       )


We heard the employee's Petition for Reconsideration of AWCB No. 98-0267 (October 22, 1998) on the basis of the written record in Juneau, Alaska on November 9, 1998.  The employee was  represented by attorney Michael Jensen; Attorney Robert McLaughlin represents the Respondents.  We closed the record when we met to consider this reconsideration request on November 9, 1998.


ISSUE

Shall we reconsider AWCB Decision No. 98-0267 (October 22, 1998) under AS 44.62.540?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee was injured on June 27, 1996, when he stepped in a hole while cutting timber for the employer.  He had worked as a logger for about six years before his injury.  He landed on his right foot and felt a tear in his right ankle.


The employee testified he could not continue to work after the injury.  Since he was scheduled to go out on "rest and relaxation" (R&R), he was treated at Juneau Urgent Care by Joseph Riederer, M.D.  Thereafter, he returned to his home in Montana, where he was treated by Archie Whittemore, M.D.   The employee filed a report of Occupational Injury form dated July 6, 1996.  On July 25, 1996, the insurer controverted the claim, based on it's information that the employee had severely injured his ankle in a non-work-related basketball injury on December 13, 1995.


Based on the testimony of the employee,  his co-workers, and his physicians, Drs. Riederer and Wittemore, we found the employee established the preliminary link in this case,  that his ankle condition was caused, in part, by his work for the employer.  To overcome the presumption, the defendants relied upon the testimony of Dr. Riederer, who testified he believes the June 27, 1996 injury was nothing more than an ordinary ankle sprain, which would have been resolved within five to ten days.


Based on Dr. Riederer's testimony, we found the defendants had presented substantial evidence to overcome the presumption of compensability of the condition after July 7, 1996, 10 days after the date of injury.  We found no evidence exists to overcome the presumption of compensability prior to July 7, 1996.  Accordingly, we concluded the employee's condition was compensable during the period of June 27, 1996 through July 7, 1996.


With respect to the employee's claim for benefits after July 7, 1996, we determined the employee must prove the compensability of his claim by a preponderance of the evidence.  Based on our review of the record, we found the employee could not prove his claim by a preponderance of the evidence.  We reached this conclusion after reviewing the entire record, including the testimony and records of Drs. Riederer and Wittemore.  Dr. Riederer concluded the employee's condition was not substantially related to his work injury after July 7, 1996.  We found Dr. Wittemore was ambivalent about whether the employee's ankle condition was substantially related to his work injury.  Upon weighing the evidence, we found the employee's work- related condition had resolved by July 7, 1996, and concluded the employee's condition was not compensable after that date.


Concerning the benefits for which the employee was eligible, based on our conclusion that the employee's claim was compensable from June 27, 1996 through July 7, 1996, we found the employee entitled to an award of temporary total disability benefits covering this period. AS 23.30.185.  We also found the employee entitled to payment of his medical costs and associated transportation across incurred during the period of June 27, 1996 through July 7, 1996.  We found these costs did not include his  transportation costs incurred for travel during the course of his previously scheduled R&R. AS 23.30.095; 8AAC 45.084. We reserved jurisdiction to resolve any disputes on this issue.


Additionally, we found the employee entitled to interest on benefits awarded for the time period of June 27, 1996 through July 7, 1996.   8 AAC 45.142.  Further, we found the respondents lacked documentation to support their controversion during this time period; accordingly, we found the employee entitled to an award of penalties on all benefits payable for this period. AS 23.30.155(e); Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1992).


Concerning the employee's claim for permanent partial impairment benefits, we found this claim could not be proven by a preponderance of the evidence.  Based on Dr. Riederer's testimony, we found the preponderance of the evidence shows the employee's ankle condition had resolved from the June 27, 1996 date of injury by July 7, 1996, that this was a temporary aggravation, and that there was no permanent impairment to justify an award of permanent partial impairment benefits.  We concluded this claim must be denied.


We noted the employee sought an award of actual attorney fees and paralegal costs in the total amount of $11,687.00 and travel, court reporter, witness fee and other litigation costs totaling $1,775.36 for his attorney's representation of this case.  After reviewing the nature, length, complexity, limited benefits awarded, and the contingent nature of workers' compensation cases, we concluded the employee was entitled to award of $3,000 in attorney fees and costs. AS 23.30.145; 8 AAC 45.180(d)(2); Bignell v. Wise Mechanical Contractors, 720 P.2d 490 (Alaska 1986).


The employee seeks reconsideration of our Decision and Order, contending our conclusion the  employee's ankle condition had resolved from the June 27, 1996 date of injury by July 7, 1996, was based on "mere speculation." The employee also asks that we increase the award of attorney fees and costs or, alternatively, we specify how the $3,000 award breaks down between litigation costs and attorney fees.  The employee notes that after the September hearing, he filed a supplemental attorney fee affidavit documenting an increase in the fees charged to this case to a total of $16,040.00.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  RECONSIDERATION


The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .


In response to the employee's request for reconsideration, we examined the record of this case, as well as our decision and order.  Based on this review, we find the employee did file a supplemental affidavit of attorney fees and costs on September 18, 1998 documenting an increase in attorney fees from $11, 687.00 to $16,040.00.  Therefore, we hereby modify our decision and order, AWCB Decision No.  98-0267 (October 22, 1998), to reflect this increase.


The employee requests reconsideration and clarification of the benefits awarded.  Concerning his request for an increase in benefits, we find substantial evidence exists in the record to support our conclusion the employee temporarily aggravated his ankle condition and that such aggravation was resolved by July 7, 1997.  We hereby confirm this conclusion and deny the employee's request for an increase in compensation.


Concerning the employee's request for an increase in attorney fees, as noted in our October 22, 1998 decision and order, the employee was not particularly successful in prosecuting this claim. A rough review of the benefits ordered reveals he was awarded less than 5% of the benefits requested; i.e., less than $500. Considering this limited benefit award, we find the $3,000.00 in attorney fees and cost awarded was generous. Based on this conclusion, and on the employee's request for a breakdown separating the attorney fee from the cost award, we find the employee entitled to reimbursement of his $1,775.36 in costs advanced, and the balance of the $3,000.00, or $1,224.64, payable as attorney fees.


ORDER

1. The employee's petition for reconsideration to increase benefits awarded is denied and dismissed.  His request for an associated attorney fee award is also denied and dismissed.


2. Our decision and order, AWCB Decision No.  98-0267 (October 22, 1998) is modified to reflect that the employee's attorney had billed $16,040.00 in attorney fees on this case, and that he was awarded repayment of $1,775.36 in costs advanced, and  $1,224.64 in attorney fees for services rendered.


Dated at Juneau, Alaska this 23rd day of November, 1998.



ALASKA WORKERS' COMPENSATION BOARD



  /s/ Fred G. Brown   


Fred G. Brown,



Designated Chairman



 /s/ James G. Williams   


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of Chris Wollaston, Employee/Petitioner v. Schroeder Cutting, Inc., Employer and Wausau Insurance Co., Insurer/Respondents; Case No. 9612963; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 23rd day of November, 1998.



Susan N. Oldacres, Secretary
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