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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GORDON SMART,




)








)




Employee,


)




  Respondent,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9222194

ALEUTIAN CONSTRUCTORS,


)









)
AWCB Decision No.98-0289




Employer,


)    Filed in Anchorage, AK.








)    On November 23, 1998.



and




)








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Petitioner.

)

___________________________________)


We heard Employer's petition to modify the board designee's protective order on release‑of‑information in Anchorage, Alaska on October 23, 1998.  Attorney Robert J. McLaughlin represented Petitioner.  Employee was represented by attorney Michael Jensen. We closed the record at the conclusion of the hearing.

ISSUE


Is Employee required to sign an authorization to allow Petitioner access to his  worker's compensation and employment records which predate October 1, 1982?

             SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee injured his lower back in the course and scope of employment on October 1, 1992.  Employer paid temporary total disability (TTD) from October 2, 1992 until January 14, 1993 when employee was released to work without limitation.  On June 14, 1998, Employee filed a workers compensation claim alleging his current condition and inability to work is related to the 1992 work injury.  Employer controverted the claim alleging there is insufficient evidence to relate his current low back problems to the October 1992 injury. 


Employer asked employee to sign unrestricted releases for medical, employment, and workers compensation information.  Employee refused to sign the releases in their unrestricted form, and timely filed a petition for a prehearing and protective order.  Employee asks that we limit the releases as follows:


1.  Medical records to be unlimited as to time with regard to 
spine conditions, but limited for non‑spine conditions to the 
period between October 1, 1982 to present.  No access to 
psychiatric records or records of alcohol and drug abuse.


2.  Workers compensation information to be limited to October 
1, 1982 to present.


3. Employment records to be limited to October 1, 1982 to 
present.


At the October 1, 1998 prehearing, Employer withdrew its request for release of alcohol, drug abuse and psychiatric records, but Employer continued to seek unlimited access to other medical records as well as workers compensation and employment information. The prehearing officer, pursuant to her authority under 8 AAC 45.095, issued the protective order requested by Employee. The Employer petitioned us to review the prehearing officer's decision.


At hearing, Employee stated he has provided Employer with a release granting full access to all medical records.  Therefore, the only remaining issue is the scope of access to workers compensation and employment records. 


Employee argues the releases he executed allow Employer to access information beyond the  scope of the guidelines in Smith v. Cal Worthington Ford, Inc., AWCB Case No. 9205429 (April 15, 1994).  He contends Employer's discovery rights must be balanced against Employee's right to privacy.  Finally, Employee argues Employer has failed to show good cause to access non-medical information more than sixteen years old. 


Employer argues it is entitled to unrestricted access to all information in order to determine what is relevant to its defense. It maintains Employee's privacy rights are not endangered because Employer has no intention of filing embarrassing documents with the board. Additionally, Employer argues, based on Employee's deposition testimony, that because Employee claimed workers compensation benefits for a back injury in 1970, there is good cause to review Employee's entire employment and workers compensation history. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.107(a)  provides:


Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider, or rehabilitation administrator to obtain medical and rehabilitation information relative
  to the employee's injury.

Our implementing regulation, 8 AAC 45.095, provides a procedure for addressing disputes concerning the relevancy of information sought under AS 23.30.107.
 


We have previously found information "relative to the employee's injury" need only have some relationship or connection to the injury.   We have held the appropriate way to protect an employee's right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer's ability to discover information that may be relative to the injury.  Green v. Kake Tribal Corp., AWCB Decision No. 87‑0149 (July 6, 1987) Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).


8 AAC 45.054(a) provides in pertinent part: "The testimony

of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure.  Rule 26 of the Alaska Rules of Civil Procedure (ARCP) provides in pertinent part:

(a) Parties may obtain discovery by one or more of the following methods: depositions . . .

(b) Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as follows:

(1) Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and lo‑cation of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.


Employer contends the scope of a waiver of privileged information is not limited in any manner by considerations of relevancy.  This approach to discovery was specifically rejected in  Arctic Motor Freight, Inc. v. Stover, 471 P.2d 1006 (Alaska 1977).  In  Arctic Motor Freight,  the court  limited the release of medical information to "those matters which may have an historical or causal connection to [the] injuries." Id. at 1009.   Furthermore, reading AS 23.30.107(a) in harmony with 8 AAC 45.054(a), we find Employer must demonstrate, at minimum, the information it seeks is  reasonably calculated to lead to the discovery of admissible evidence at hearing. 


Employer seeks unlimited access to Employee's workers compensation files. It contends Employee's statement he claimed workers compensation benefits for a back injury in 1970 gives good cause to examine these records.  We find the medical records contained in these compensation files may well be relevant to whether the  October 1, 1982 injury was a substantial factor in causing Employee's current condition.  We note, however, Employee has signed an authorization for all medical records, except those relating to alcohol, drug abuse and psychiatric matters.  We find the medical authorization Employee has given Employer provides ample access to medical information regarding the 1970 incident.  We conclude Employee is not required to execute another authorization for Petitioner to obtain his workers' compensation records before October 1, 1982.  


Employer also seeks unlimited access to Employee's employment records. Under AS 23.30.041, Employee's work history and training in the 10 years before the injury is relevant to a claim for rehabilitation benefits.
  We find Employer has failed to demonstrate that information contained in employment records before October 1, 1982 is either relevant or reasonably calculated to lead to admissible evidence at hearing. We conclude Employee is not required to execute an authorization for Petitioner to obtain his employment records before October 1, 1982.

ORDER


1. Employer's petition to modify the  board designee's protective order is denied and dismissed.


2. Employee is not required to execute an authorization for Petitioner to obtain his workers compensation or employment records before October 1, 1982.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Tim MacMillan, Designated Chairman



___________________________________



John A. Abshire, Member



___________________________________



Marc D. Stemp, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Gordon Smart, employee / respondent; v. Aleutian Contractors, employer; and Alaska National Insurance Company, insurer / petitioners; Case No. 9222194; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Debra C. Randall, Clerk

�








     �Black's Law Dictionary 4th Ed. Rev.,(1975) at 1453 defines a "relative fact" as "a fact having relation to another fact", and "relative" as "a person or thing having relation or connection with some other person or thing. . . . "


     �8 AAC 45.095 provides:


	(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 10 days after receipt of the request, petition for a prehearing under 8 AAC 45.065.


(b)	If after a prehearing the board determines that information sought from the employee is not relevant to the injury which is the subject of the claim, a protective order will be issued.


(c)	If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal.  If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.





     �The record indicates Employee has not yet claimed rehabilitation benefits.





