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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GERMAN ARIAS,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9505459

TYSON SEAFOOD GROUP,
)



)
AWCB Decision No.98-0291


Employer,
)



)
Filed in Anchorage, Alaska


and
)
on November 24, 1998



)

PACIFIC CLAIMS,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard Employee's claim for benefits on October 8, 1998, in Anchorage, Alaska.  Attorney Laura Farley represents Employer.  Employee represented himself, but did not appear at our hearing.  We left the record open to give Employee an opportunity to explain his absence and to present argument on whether he should be heard on the issues and evidence.  We closed the record on the date of our next regularly scheduled hearing, October 21, 1998.


ISSUES

1.  Whether Employee received notice of hearing in accordance with AS 23.30.110

 and due process of law.


2.  Whether we should go forward with the hearing in Employee's absence. 8 AAC 45.070(f).


3. Whether Employee is entitled to additional permanent partial impairment (PPI) benefits. AS 23.30.190.

4. Whether Employee is entitled to additional medical benefits. AS 23.30.095.


5. Whether Employee is entitled to temporary total disability (TTD) from August 14, 1995 to  February 1996.  AS 23.30.185


6.  Whether Employee is entitled to reemployment benefits.  AS 23.30.041.


7.  Whether Employee is entitled to recover a  penalty on benefits due but not timely paid. AS 23.30.155(e).


8.  Whether Employee is entitled to recover attorneys' fees and costs. AS 23.30.145. 


SUMMARY OF THE EVIDENCE AND PROCEEDINGS 


The Board originally heard these issues on February 24, 1998 and issued a decision and order, Arias v. Tyson Seafood Group, AWCB Decision No. 98-0063 (March 20, 1998), which is  incorporated herein by reference.
   Following the February 1998 hearing, the Board found Employee's injury was not proximately caused by intoxication and ordered a second independent medical evaluation (SIME) by Douglas Smith, M.D., an orthopedic consultant.  Id.  Dr. Smith submitted his SIME report on June 2, 1998.


At the February 24, 1998 hearing, Employee testified he started working for Employer in Kodiak, Alaska in 1993.  He had not experienced previous back injury or pain.  On March 21, 1995, while working in Kodiak, Alaska, he slipped carrying baskets of fish, and fell on his back.  Shortly afterward, he felt back pain and notified his foreman.  He continued working with back pain until March 29, 1995.  Employer does not dispute Employee injured his lower back in the course and scope of his employment.  Employer paid medical benefits, TTD benefits from March 29,1995 until August 13, 1995,  and 6% PPI benefits.


Employee began treatment with Keith Hediger, D.C., on March 30, 1995. 
Dr. Hediger diagnosed Employee with an acute traumatic lumbosacral strain complicated by spondylolisthesis of L5 (Grade I).  Dr. Hediger also signed a note stating he directed Employee to remain off work until further notice.


On June 15, 1995, Edward M. Voke, M.D. evaluated Employee on behalf of Employer.  Dr. Voke diagnosed Employee with "Grade 1 spondylolisthesis L5 with bilateral L5 spondylolysis."   Dr. Voke recommended work hardening, and suggested Employee attend the Body Ergonomics and Rehabilitation, Inc. (BEAR) with Michael James, M.D..


Employee participated in the BEAR physiotherapy program under Dr. James' supervision.  On July 12, 1995,  Dr. James diagnosed Employee with a lumbar strain and found no evidence of radiculopathy.  Dr. James reported a July 15, 1995 MRI demonstrated evidence of spondylolisthesis and degenerative disc at the L5-S1 level.  In Dr. James' opinion these conditions were pre-existing problems.

 
On July 15, 1995 Employee was treated for back pain at Providence Medical Center Emergency Room.  The emergency room physician was John E. Hall, M.D.  Dr. Hall's chart note states Employee lifted 20 pounds in therapy and developed an increase of pain that radiated into his left buttock.  Dr. Hall assessed an acute lumbosacral strain. Employee was given pain medication and released.


An August 8, 1995 report of a BEAR physical capacities evaluation states Employee can lift and carry up to 50 pounds occasionally, and up to 25 pounds frequently.  Employee was found to be able to walk or sit up to one hour and to stand for two hours without a break.  Dr. James' chart note for August 9, 1995 states Employee complained he had injured himself in the course of the physical capacities examination on August 8, 1995.


On August 10, 1995, Dr. James found Employee was physically stable.  Based on the BEAR physical capacities evaluation, Dr. James found Employee was capable of medium work categories and "capable of returning to his previous occupation."  Dr. James also rated Employee under the Guides to Evaluation of Permanent Impairment, (3rd ed)., American Medical Association, 1988 ("AMA Guides").  Dr. James assigned Employee a 7% impairment rating for low back pain with significant underlying degenerative changes and an additional 5% impairment for limitations in range of back motion, for a combined whole person rating of 12%.  Dr. James reduced his rating by "50% for preexisting pathology (grade 2 spondylolisthesis), leaving a residual of 6% impairment of the whole person." 


Employee testified the treatment he received at the BEAR program in Anchorage worsened his condition.  Employee returned to Kodiak on August 22, 1995 and resumed treating  with Dr. Hediger.  Employee stated Dr. Hediger told him his condition was worse than when he left in June.  Dr. Hediger's  September 1, 1995 report indicates Employee is not medically stationary and  states, "Patient was re-examined during this past month.  Changes were noted and appropriate treatment has been implemented with a positive response.  Patient claims Anchorage therapist forced him to injure his back in therapy."


  On August 25, 1995, a car struck Employee while he was walking.  He testified the impact was only a tap to his shoulder and caused him to fall on his hip, but not completely on the ground.  He stated he later became aware of injury to his neck.  Dr. Hediger's September 15, 1995 report states, "[p]atient has sustained injuries from 8-25-95 pedestrian accident that has aggravated his spinal condition which was already being treated under workmens' compensation.  Patient sprained left lower cervical and left upper thoracic spine and strained lumbar spine." 


Employee moved to Anchorage and began treating with Samuel H. Schurig, D.O., on September 18, 1995.  Dr. Schurig billing records indicate his initial treatment was for a lumbosacral sprain.  On November 6, 1995 Dr. Schurig began treating Employee's thoracic sprain.  On November 30, 1995 Dr. Schurig also began treating Employee's neck sprain.


On October 31, 1995,  Dr. Schurig rated Employee under the AMA Guides, (3rd ed.), with an 8% impairment for lack of range of motion of the lumbosacral spine and an additional 8% impairment for Grade I or II spondylolisthesis, for a combined whole person rating of 15% for impairment of the lumbosacral spine.   Dr. Schurig also assigned Employee a 2% PPI rating for loss of range of motion of the thoracic spine.  Dr. Schurig rated Employee with a combined total 17% whole person PPI and declined to reduce his PPI rating for Employee's pre-existing spondylolisthesis stating, 



I notice that Dr. James discounted his impairment by 50% for a pre-existing condition.  I would not normally do this unless there was some documentation of a previous injury.  While it's well known that spondylolisthesis results from a pars defect congenital abnormality which is brought into play by a moderate to severe lumbosacral strain which compromises the ligaments and causes the spondylolisthesis to become apparent.  Normally the spondylolisthesis does not become apparent until some type of injury manifests itself because supporting ligaments keep the L5 vertebra in place in spite of the underdevelopment of the pars which would normally hold L5 in place.  Suffice it to say I have no history of a previous injury, therefore he was asymptomatic until the time of the injury which, in my thinking, would not discount him for a pre-existing condition.

In reliance on Dr. James' 6% PPI rating, on December 1, 1995, Employer controverted Employee's claim for an additional 11% PPI benefits.


In a February 5, 1996 letter addressed to Employee's attorney,  Dr. Schurig stated Employee would not be able to return to his "former occupation lifting fish cases." due to Employee's spondylolisthesis and a lumbosacral strain, which Dr. Schurig attributed to the March 25, 1995 work injury.  In Dr. Schurig's opinion Employee's thoracic and cervical strain was attributable to the August 25, 1995 motor vehicle accident.  Dr. Schurig did not believe Employee "would have any limitation due to the upper back and neck injury."  In a similar letter dated March 7, 1996, Dr. Schurig stated, "I would say the low back problem more than the neck problem prevents him from being able to work."  Based on a physical capacities evaluation, Dr. Schurig recommended Employee be retrained for light duty work requiring him to sit for less than 30 minutes, stand for less than 40 minutes, walk for less than 10 minutes at a time, and also to avoid forward bending and lifting over 20 pounds on a frequent basis.


Dr. Schurig referred  Employee to Providence Hospital for physical therapy relating to  his cervical, thoracic, and lumbar spine complaints.  Employee entered physical therapy on March 27, 1996 and was discharged, based on a lack of improvement, on May 20, 1996.


On July 23, 1996 Employee applied to the Social Security Administration for  disability benefits related to his low back condition.  Employee stated he was totally disabled from work because of his back injury.   In his Social Security application Employee stated he was unmarried and had no children who qualified for social security benefits.  Employee's claim for Social Security disability benefits was denied on September 11, 1996, because his condition did not prevent him from working at a light type of employment.


On October 24, 1996,  Employee was a passenger in the back seat of a car when it was struck by another car, causing Employee's head and neck to strike the back of the front seat.  He testified he was not injured in this accident.  Nonetheless he sought treatment from Stanley G. Trekell, D.C..


Employee received chiropractic and osteopathic treatments specifically related to head, neck, and chest pain attributed by Drs Schurig and Stanley Trekell, D.C. to the October 24, 1996 automobile accident.  In a personal injury report form completed on November 18, 1996, Employee reported the following symptoms after the October 24, 1996 accident:  headache, skull or head pain, neck pain, neck stiffness, head feels heavy, shoulder pain, upper back pain, mid back pain, mid back stiffness chest pain, low back pain, leg pain, nervousness, loss of memory, loss of taste, difficulty riding in a car, bending, standing, sitting, walking, lifting, rising to walk.


On December 20, 1996 Dr. Trekell, addressed a letter "To Whom It May Concern" stating Employee is being treated for an injury sustained in an auto accident on 10/24/96.  "Treating diagnosis is for cervical and upper thoracic sprain/strain and cervicogenic headache."  Dr. Trekell noted Employee's history of prior low back injury, stating, "[h]e does not appear to have had significant exacerbation to his prior low back injury and is not being treated for that."


On April 19, 1997, Thad Stanford, M.D., examined Employee at the request of Progressive Insurance for injuries allegedly sustained in the October 24, 1996 motor vehicle accident. Employee told Dr. Stanford the day after the accident he had pain in the neck, mid-back, chest, left shoulder, low back, and both legs.  Dr. Stanford concurred with Dr. James' diagnoses of L5-S1 spondylolisthesis.  Dr. Stanford stated Employee's prognosis was guarded due to the employee's multiple pain behaviors. Dr. Stanford believed Employee could return to work and that chiropractic and physical therapy treatments were not reasonable and necessary.


Employee applied for vocational rehabilitation benefits on March 29, 1996.   On September 11, 1996, the Reemployment Benefits Administrator Designee (RBA), Mickey Andrews,  found Employee qualified for an eligibility evaluation and assigned his case to Richard M. Stone, M.S, a vocational rehabilitation specialist.  Mr. Stone reported Employee was working as a fish butcher at the time of injury. The job of fish butcher is categorized as heavy work, requiring the exertion of force up to 100 pounds by the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT).  Mr. Stone found Employee had worked as a vegetable harvest worker within the ten years prior to his injury, a job categorized as medium work, by the SCODDOT.   On March 9, 1997 Dr. Schurig predicted Employee would not have sufficient physical capacity at the time of medical stability to perform either of these jobs as defined in SCODDOT.  


Based on Mr. Stone's recommendations and Dr. Schurig's physical capacities predictions, the RBA found Employee eligible for reemployment benefits on April 22, 1997.  On May 2, 1997 Employee selected rehabilitation specialist Virginia Collins to prepare a reemployment plan.  On May 29, 1997, Ms. Collins wrote to RBA, Deborah Torgeson, stating that she was closing her file because Employer represented to her the case was being settled.  The case was not settled.


On July 27, 1997, Employer controverted "all benefits, including vocational rehabilitation." Employer based its controversion on Dr. James' August 10 1995 report. Employer asserted it had paid Employee 6% PPI and TTD benefits from March 29, 1995 to August 13, 1995 and, therefore, Employee was not entitled to any further benefits.    


On the foregoing record, the Board ordered an SIME.  Dr. Smith's May 25, 1998 SIME report states Employee's low back complaints originate from the March 21, 1995 injury.  His thoracic spine condition is unrelated to his work injury.  In Dr. Smith's view, Employee's pre-existing spondylolisthesis was probably aggravated in a permanent fashion by his sprain/strain injury on March 21, 1995.  Dr. Smith's stated in his opinion Employee received adequate treatment for his back injury, and saw no need for additional formal treatment.


Dr. Smith stated there was a reasonable expectation of further measurable improvement from Dr. Schurig's injection treatments and Employee's participation in physical therapy from March 27, 1996 to May 20, 1996.  Dr. Smith selected May 20,1996, at the conclusion of this treatment regime, as the date of the medical stability for Employee's low back injury.  Dr. Smith rated Employee under AMA Guides, (4th.ed).  Based on a 14% range of motion impairment and the assumption Employee's underlying spondylolisthesis was asymptomatic prior to the March 1995 injury, Dr. Smith found Employee fit within "Lumbosacral Category II: Minor Impairment," and rated Employee's work-related injury at 5% whole-person impairment.  He did not reduce Employee's impairment rating for pre-existing spondylolisthesis.  He stated,


Using this method of impairment rating does not require subtraction for pre-existing spondylolisthesis, as the spondylolisthesis itself is not what is causing the rating, but the injury and the symptomatology is what causes the rating.  Consequently, it is my opinion that, since we do not have knowledge of significant pre-existing symptomatology, the current 5% impairment rating would not be diminished for any pre-existing impairment.


Dr. Smith reviewed the job descriptions for fish butcher and harvest worker.  In Dr. Smith's opinion, the August 9, 1995, BEAR physical capacities evaluation provided the best estimate of Employee's physical capacities.  Dr. Smith noted Employee's subjective determination of his abilities indicated he could sit for one-half hour, stand for one hour, walk for one-half mile, and lift 40 pounds.  Dr. Smith believed Employee's "capability would be within medium work capacity as suspected and noted by Dr. James in August, 1995."  Dr. Smith stated Employee could not return to work as a fish butcher, but was capable of working as a vegetable harvest worker.  


The record reflects that on June 3, 1998, Employee submitted written comments to Dr. Smith's SIME report.  Employee's only comment was to correct his birth date and state that his age was 26, rather than 25 years old.


Employer argues we should rely on Dr. James' opinions because of his expertise in rehabilitative medicine and his contemporaneous treatment of Employee.  It asserts we should not  rely on Dr. Schurig's PPI rating because Dr. Schurig included a 2% rating for thoracic spine impairment that is unrelated to Employee's work injury.  Employer also urges us to reject the PPI ratings of both Drs Smith and Dr. Schurig because they failed to reduce their rating for Employee's pre-existing spondylolisthesis.    


Employer argues Dr. James found Employee medically stable on August 10, 1995 and it paid TTD through August 13, 1995, therefore no additional TTD is due.  Further, Employer relies on Employee's admission on cross examination that on November 18, 1995 he told a representative for the insurer of the automobile that struck him on August 25, 1995 that he could not work because of injuries to his head and arm caused by the automobile accident.


In the alternative, Employer argues Employee is prohibited from receiving additional TTD benefits because he certified he was "available and physically able to work" in applications for unemployment benefits and received unemployment benefits during the period he now claims he is entitled to additional TTD.  In support of this contention, Employer relies on copies of State of Alaska, Department of Labor Employment Security Division records filed on August 13, 1998.  These records show Employee made bi-weekly certifications to the State of Alaska that he was physically ready, willing, and able to work from March 22, 1995 through April 8, 1995, and from October 7, 1995 through May 4, 1996.  These records further show Employee received unemployment benefits for the period from October 1, 1995 through May 4, 1996.


Employee argued we should rely on Dr. Schurig's PPI rating.  Employee asserted his inability to work was caused solely by the March 21, 1995 low back injury. Employee stated the Board should rely on Dr. Hediger's reports as evidence that the car accidents in August of 1995 and October 1996 did not effect his low back condition.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.  Employee received notice of hearing in accord with AS 23.30.110 and due process of law.

We are required by statute to give each party at least ten days prior notice of a hearing, either personally or by certified mail.  AS 23.30.110(c).  Our regulation, 8 AAC 45.060 (f) provides:


Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change of address for service.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.


We find the last address Employee provided for service was P.O. Box 200274, Anchorage, Alaska 99520.  We find on September 11, 1998, notices of the October 8, 1998 hearing were sent to Employee by regular first class and certified mail (return receipt requested), postage prepaid, at the last address provided to us by Employee.  We find the return receipt for the October 8, 1998 hearing notice to Employee was signed on September 26, 1998.
  We further find the October 8, 1998 hearing date was set following a prehearing conference held on July 23, 1998.  The Prehearing Summary for that conference, clearly states the October 8, 1998 hearing date in bold type.  We find the July 23, 1998 Prehearing summary was served on Employee by regular mail on July 29, 1998.  We find Employee was provided timely and sufficient notice of the October 8, 1998 hearing date in accordance with our statute and regulations.


The U.S. Constitution guarantees each person due process of law. Const. U.S., amds. V, XIV.  Procedural due process requires a person be provided with timely and adequate notice detailing the nature of the proceeding and an effective opportunity to defend by confronting adverse witnesses and by presenting his own arguments and evidence orally before the decision maker, including administrative agencies.  Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (loss of Social Security disability benefits).  


Procedural due process under the Alaska Constitution, Const. Alaska, art. 11, sec. 7,  requires "notice and opportunity for hearing appropriate to the nature of the case."  Aguchak v. Montgomery Ward Co., 520, P.2d 1352, 1356 (Alaska 1974).   We look to the Alaska Rules of Civil Procedure (Civil Rules) for guidance in determining whether Employee was given notice of the hearing in accordance with due process.  See 8 AAC 45.060(g).  Civil Rule 4(h) provides, "process may also be served . . . by registered or certified mail, with return receipt requested.  . . . Service of process by mail under this paragraph is complete when the return receipt is signed."   Under Civil Rule 5(b), "Service upon . . . a party shall be made by . . . mailing it to the . . . party's last known address. . . .Service by mail is complete upon mailing."


We find Employee commenced these proceedings by filing a claim.  We find three notices of hearing were sent to Employee's last known address in accordance with the Civil Rules and service was complete when these notices were placed in the mail.  Accordingly, we find  Employee had sufficient notice of our hearing and has been afforded due process of law.

2.  We properly went forward with our hearing in Employee's absence.
 Our regulation, 8 AAC 45.070(f), provides:


If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,


(1)  proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;


(2)  dismiss the case without prejudice; or


(3) adjourn, postpone, or continue the hearing.


We find all of Employee's claims for benefits now before us were also before the Board on February 24, 1998.  Employee was present at the February 24, 1998 hearing, argued his case and testified on his own behalf.  


 We find, based on 8 AAC 45.070(f)(1) and the entitlement of both parties to fairness, equity, and due process, we properly exercised our discretion to proceed with our hearing in Employee's absence.   We further find the only evidence before us that was not before the Board on February 24, 1998 is Dr. Smith's SIME report and the Unemployment Benefits Division's records of Employee's unemployment benefits claims and payments.  We find from Employee's June 24, 1998 written comments to Dr. Smith's report, he was served with a copy of the SIME report and had actual knowledge of its contents.  We find Employee was properly served with copies of the Unemployment Benefit Division records by Employer on August 13, 1998.  Accordingly, we find there is no denial of due process for us to consider this additional evidence in adjudicating Employee's claims.

3.  Employee is not entitled to additional PPI benefits.

In deciding a claim for compensation we are required to apply the presumption of compensability in AS 23.30.120(a).  Applying the "pro-worker"
 presumption is a three step process.
 
In the first step we must determine whether Employee has produced sufficient evidence to raise the presumption Employee is entitled to benefits.  To raise the presumption Employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment,
 between a work-related injury and the existence of disability,
 the need for reemployment benefits,
 or the continuing entitlement to a benefit.
  In claims based on technical medical considerations, medical evidence is often necessary in order to make that connection.
  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."
  If any doubt exists as to the substance of medical testimony, it must be resolved in favor of the employee.
   If Employee's evidence establishes the preliminary link, we presume Employee's injury is compensable, and the burden of producing contrary evidence shifts to Employer.


In the second step, we must determine whether Employer has met its burden of producing contrary evidence.
  To rebut the presumption, Employer must produce "substantial evidence" that "either 1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Employer evidence that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
   We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether an Employer has produced a sufficient quantum of evidence to rebut the presumption Employee is entitled to compensation benefits.
  If Employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.


In the third step, Employee bears the burden of proving all elements of the claim by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the triers of fact that the asserted facts are probably true.


AS 23.30.190(b) provides in pertinent part, "[a]ll determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination set out in the American Medical Association Guides to the Evaluation of Permanent Impairment."  


We find Drs. Hediger, James, Schurig and Smith are all of the opinion that Employee suffered a work-related lumbosacral strain on March 21, 1995.  We further find Dr. Schurig's opinion is sufficient evidence to raise the presumption Employee's work-related injury to his lumbosacral spine caused him to suffer PPI of 15%.  We further find Dr. Schurig's PPI rating alone is some evidence Employee also suffered work-related  2% PPI to his thoracic spine.  Therefore, Employee is presumptively entitled to an additional 11% PPI, above the 6% PPI Employer paid to Employee based on Dr. James' rating.  


We find Dr. James' opinion that Employee suffered a net 6% PPI, and Dr. Smith's opinion that Employee suffered 5% whole person PPI, are substantial medical evidence Employee is not entitled to additional PPI benefits.  We find Dr. Schurig's February 7, 1996 letter attributing Employee's thoracic and cervical complaints to his August 25, 1995 automobile accident and Dr. Smith's opinion that  Employee's thoracic spine condition is unrelated to his work injury is substantial medical evidence that Employee's thoracic spine condition did not arise in the course and scope of his employment.  


We find Employer produced sufficient medical evidence to rebut the presumption Employee is entitled to additional PPI.  Employer having rebutted the presumption, it drops out.  The Employee has the burden of proving all elements of his claim for additional PPI by a preponderance of the evidence.


We find there is no evidence Employee had thoracic or cervical complaints before his automobile accident on August 25, 1995.  We rely on Dr. Smith's opinion and Dr. Schurig's letter and find, by a preponderance of the evidence, Employee's cervical and thoracic spine conditions are not causally related to his March 21, 1995 work injury.  Accordingly, Employee's claim for an additional 2% PPI benefit for injury to his thoracic spine is denied and dismissed.


Before we can decide the claim for additional PPI compensation for Employee's lumbar spine injury, we must first determine which edition of the AMA Guides Employee's injury  should be rated under. The date of medical stability determines the date to use for a rating.  Sellers v. Houston Contracting Co. AWCB Case No.96‑0407 (October 2, 1996).  Under AS 23.30.395(21) "medical stability" is defined in pertinent part as "the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment."  Pursuant to 8 AAC 45.122 and Bulletin No. 96‑08 (April 10, 1996) injuries that are medically stable prior to April 21, 1996 are rated under AMA Guides (3rd ed.); injuries medically stable after that date are rated under AMA Guides (4th ed.).


We find it more probable than not, Employee suffered an aggravation of his low back injury in the course of the BEAR treatments and evaluations.  We base this finding on the Dr. James' chart notes documenting Employee's complaints (and purporting to factually refute Employee's assertions), Dr. Hall's chart note from Employee's July 15, 1995 emergency room visit for low back pain, and Dr. Hediger's September 1, 1995 report.  For the foregoing reasons, we find we cannot rely on Dr. James' opinion that Employee was medically stable on August 10, 1995.


Employee also testified his low back injury was aggravated in the BEAR program, however, we find Employee is not a credible witness.  We find the record  is replete with inconsistent statements Employee made concerning the nature and causes of his various injuries, the degree of his disability, the cause of his disability, his availability and ability to work, his marital status and the number of his dependents.  For instance, Employee testified that he was not injured in the October 1996 automobile accident.  However, the record shows he made a claim for personal injury damages and sought medical treatment from Drs. Schurig and Terkel for head, neck and spine complaints allegedly caused by this accident.   Although we give Employee's hearing testimony little weight, we find it more probable than not that he was honest in reporting to Drs. Hall and Hediger an increase in low back pain as a result of his BEAR treatment and evaluation, in conjunction with seeking medical treatment. 


We find Dr. Schurig did not expressly state when Employee became medically stable from his March 21, 1995 injury.  Dr. Schurig performed his PPI rating, on October 31, 1995.  However, after giving Employee a PPI rating,  Dr. Schurig referred Employee to additional physical therapy for his low back, thoracic and cervical conditions.  We find this physical therapy referral and treatment was not primarily palliative in nature, but rather intended to achieve objective improvement in both Employee's back and neck conditions.  We further find Dr. Schurig failed to sufficiently differentiate between injuries caused by Employee's work-related fall, and subsequent automobile accidents.  Based on the foregoing evidence and findings, we find we must give less weight to Dr. Schurig's finding that Employee was medically stable on October 3, 1995.


We find we must give greater weight to Dr. Smith's opinion that Employee's lumbar spine became medically stable on May 20, 1996, when Employee was discharged from physical therapy for lack of improvement.  We also rely on Dr. Smiths' opinion that Employee's thoracic and cervical spine conditions are not related to his work injury.  In reaching these findings, we rely on Dr. Smith's substantial experience and expertise in evaluating back injuries and on the completeness and thoroughness of his SIME report.  We also give Dr. Smith's opinions greater weight because he examined Employee at the Board's request, and we find he is therefore without bias in favor of either party.


Having found Employee became medically stable on May 20, 1996, we find Dr. Smith was correct to rate Employee under the AMA Guides (4th ed.).  Dr. Smith examined and evaluated Employee almost three years after his work injury.  We therefore find Dr. Smith was in a better position than either Drs. James or Schurig to evaluate Employee's permanent impairment.  We find Dr. Smith was the only physician to rate Employee under the AMA Guides (4th ed.). We find, based on Dr. Smith's opinion, when Employee's low back became medically stable, he suffered 5% PPI.  


Employer argues we should not accept Dr. Smith's 5% PPI rating because he did not reduce his rating for Employee's preexisting spondylolisthesis, citing AS 23.30.190(c).  Subsection 190(c) provides in pertinent part, "[t]he impairment rating determined under (a) of this section shall be reduced by the permanent impairment that existed before the compensable injury." The Alaska Workers Compensation Act does not define "impairment" except by reference to the AMA Guides. AS 23.30.190(b).  The current edition of the AMA Guides states "impairment is defined . . . as an alteration of an individual's health status." and ". . .is a deviation from normal in a body part or organ system and its functioning."  AMA Guides (4th ed.) at 1 (emphasis added).


There is medical evidence that Employee's preexisting spondylolisthesis may have caused him to suffer permanent impairment, or a greater degree of permanent impairment than otherwise would have been the case, from a low back strain.  However, there is no evidence whatsoever Employee had low back symptoms or impaired low back function, before March 21, 1995.  We therefore find, there is no basis under subsection 190(c) and the AMA Guides to reduce Employee's PPI rating for his preexisting spondylolisthesis.


We find Employee suffered 5% whole person PPI as a result of his March 21, 1995 work-related injury.  We further find Employer paid Employee PPI benefits based on Dr. James' 6% PPI rating.  Accordingly, we find Employer has overpaid Employee for PPI benefits by 1% of the whole person or, $1,350.


4. Employee is entitled to additional medical benefits. 


Under AS 23.30.095(a) Employee is entitled to reasonable and necessary medical treatment which the nature of the injury and the process of recovery requires. We find the reports of Drs. Hediger, Schurig and Smith are sufficient evidence to raise the presumption that Employee's medical treatment and physical therapy for Employee's lumbosacral strain were reasonable and necessary.  We further find the reports of  Dr. James and Dr. Standford are substantial medical evidence to the contrary, and sufficient to rebut the presumption that treatments Employee received  after August 10, 1995 were reasonable and necessary.  Therefore, the presumption drops out and Employee has the burden of proving treatments Employee received after August 10, 1995 were reasonable and necessary by a preponderance of the evidence.


We rely on Dr. Smith's opinion that the treatments Employee received from Dr. Hediger and Dr. Schurig, including the physical therapy ordered by Dr. Schurig at Providence Hospital, were reasonable and necessary and required by the nature of the injury and the process of recovery required until May 20, 1996.  We further find that treatments after that date were neither reasonable nor required for Employee's work-related injury.


Employer argues that Employee began treatment with Dr. Hediger in Kodiak and then changed physicians when he moved to Anchorage, then treated again with Dr. Hediger and finally moved to Anchorage again and began treating with Dr. Schurig.  Therefore, Employer argues treatment with Dr. Schurig constitutes Employee's second change of physician, and since it was done without Employer's written consent, Employer is not responsible to pay for Dr. Schurig's treatment. We do not agree.  


We find Employer's evaluating physician Dr. Voke recommended work hardening" and gave Employee Dr. James name. We find under  8 AAC 45.082(c)(2)(B)(i) and 082(C)(4)(C) Employees treatments at BEAR did not constitute a change of treating physicians under AS 23.30.095(a). 


We further find, based on Dr. Hediger's physician's reports that Employee came to Anchorage for the purpose of completing the six week BEAR "work hardening" program.  We find this is supported by the fact Employee returned to Kodiak and resumed treatment with Dr. Hediger within a few days of completing the BEAR program.  We find that Employee changed treating physicians only after he changed his residence to Anchorage, in September 1995.  We have long held when an employee moves to an new locale unrelated to medical treatment and seeks treatment from a physician in that locale, that new physician is considered to be a "substitution" of treating physician and not a change for the purpose of AS 23.30.095(a).  8 AAC 45.082(c)(4)(A); See also Ammi v. Sears Roebuck, AWCB Decision No. 95-0345 (October 6, 1995); Williams v. Cal Worthington Ford, AWCB Decision No. 93-0254 (October 13, 1993).


The July 23, 1998 prehearing conference states Employee claims unpaid medical benefits from approximately August 25, 1995 and asserts the amount to be approximately $2400.  We have previously found that treatments of Employee's lumbosacral spine by Drs. Hediger and Schurig, including referrals to physical therapy from August 10, 1995 through May 20, 1996 are compensable.  However, our review of the medical evidence indicates that the treatments Employee received during this period were not limited to his work related injury, but were combined treatments for his work related lumbosacral injury and his various thoracic and cervical complaints.  We have found that Employee's thoracic and cervical injuries were caused by Employee's automobile accident and are not related to his work injury.  On the basis of the record before us, we cannot, with any degree of reasonable certainty, separate the bills, or portion of bills, attributable to treatments Employee received for his low back work injury from the bills, or portion of bills,  attributable to  treatment of his unrelated neck and upper back automobile injuries. 


No party at our hearing addressed the question of which medical bills, or portion of any medical bill is attributable to Employee's work injury.  Since Employer is only liable for medical treatment of Employee's work injury, we find it would be unjust to make an award medical benefits based bills that included compensable and noncompensable treatment.  We also find it would be unjust to deny an unsophisticated,  unrepresented claimant, all recovery of medical benefits because his doctors failed to provide him with medical bills with sufficiently detailed information for the Board to make a reasoned judgment on the compensable portion of his treatment.  Accordingly, we  reserve jurisdiction over the issue of medical benefits for treatments received for Employee's work injury after August 10, 1995.


5. Employee is entitled to additional TTD compensation and Employer is entitled to offset its overpayment of compensation against its additional TTD liability.
AS 23.30.185 provides, 


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.187 provides, "[c]ompensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee received unemployment benefits."  Under Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991), "an employee presumptively remains temporarily totally disabled unless and until the employer introduces "substantial evidence" to the contrary." (citation omitted).  


We find Employer paid Employee TTD benefits for the period from March 29, 1995 though August 13, 1995.  In his February 9, 1996 Application for Adjustment of Claims, Employee claims TTD to October 31, 1995.  At a June 24, 1998 prehearing conference, after receipt of Dr. Smith's SIME report, Employee amended his pleadings to allege a claim for "TTD from 8-14-95 thru 2-96. E[mploye]E will clarify."  We find Employee did not "clarify" his claim at a subsequent prehearing conference or the February 24, 1998 hearing.  We find under AS 23.30.120 and 8 AAC 45.50(b)(4)(A) we must construe Employee's amendment broadly as a claim for TTD compensation to February 29, 1996.  The issue before us is whether Employee is entitled to recover TTD compensation for the period from August 14, 1995 to February 29, 1996.


We find Employee received weekly unemployment benefits for the period beginning October 7, 1995 through May 4, 1996.  We find to qualify for unemployment benefits Employee certified in writing, on a bi-weekly basis, that he was "available and physically able to each day of the week."  We find under AS 23.30.187, Employee is statutorily prohibited from collecting TTD compensation during this period.  Accordingly, Employee's claim for additional TTD compensation is limited to the period  from August 14, 1995 to October 6, 1995.


Employee testified he did not work from March 29, 1995 to October 1997 due to his work related back injury.  We find Dr. Hediger issued a written order March 30, 1995 directing Employee remain off work until further notice due to his work related low back injury.  We further find there is no evidence Dr. Hediger ever removed this restriction.  We find, without weighing the testimony or determining credibility, Employee has produced sufficient evidence to raise the presumption Employee is entitled to TTD benefits from August 14, 1995 to October 6, 1995.


We find Dr. James' August 10, 1995 opinion that Employee was medically stable and  able to return to his work at the time of injury is substantial medical evidence to rebut the presumption Employee was entitled to TTD benefits after August 10, 1995.  Accordingly, the presumption of continuing disability drops out, and Employee must prove his entitlement to further TTD by a preponderance of the evidence.


We have previously found Employee's hearing testimony to be incredible and entitled to little weight.  We have also found statements he made to his treating physician in the course of securing treatment are due more credence.  Employee complained to Dr. James his back injury had been aggravated in the course of the BEAR physical therapy and physical capacities evaluation.  Employee reported to Dr. Hediger "the Anchorage physical therapist had forced him to injure is back" and Dr. Hediger reported "changes were noted and appropriate treatment has been implemented."  We find from this evidence, it is more probable than not Employee aggravated his back injury in the course of the BEAR physical therapy and evaluation, and caused his work related disability to continue after August 10, 1995.


We find Dr. James' opinion Employee could return to work on August 10, 1995 was predicated on the assumption that Employee's position at the time of injury as a Fish Cleaner (DOT 525.684-030), medium duty work.  The selection of the SCODDOT description of Fish Cleaner, as Employee's position at the time of injury, was made by BEAR program personnel and there is no evidence as to the basis for this selection.  Mr. Stone, the rehabilitation specialist who conducted the reemployment benefits eligibility evaluation, selected the SCODDOT job description for Fish Butcher (DOT 525.684-014), which is categorized as heavy work, for Employee's position at the time of injury.  We find, based upon Mr. Stone's professional qualifications as a vocational rehabilitation specialist
 and his personal interview with Employee,  Mr. Stone's categorization of Employee's position at the time of injury as heavy work is entitled to greater weight.  We find by a preponderance of the evidence Employee's job at the time of injury was heavy work.


Relying on the opinions of Drs. James, Schurig and Smith, we find Employee did not have the physical capacity to perform heavy work in August 1995 or any time thereafter.  We therefore find Dr. James' release of Employee to his job at the time of injury, work he is no longer physically capable of performing, is not effective to terminate Employee's disability and entitlement to TTD after August 10, 1995.  


Employer argues that the August 25, 1995 automobile accident aggravated Employee's low back condition, therefore if Employee was unable to work after August 25, 1995 because of his low back condition, the cause was the auto accident and not the work related injury.  In order for a later nonwork-related injury or aggravation to cut off an Employer's liability for a work related injury it must be shown the work related injury was not a substantial factor contributing to the later disability.  Alaska Pacific Assurance Company v. Turner, 611, P.2d 12, 14 (Alaska 1980).  We find, viewing the record as a whole, Employer has failed to prove by a preponderance of the evidence Employee's work-related injury was not a substantial factor in Employee's disability after August 25, 1995.  


We find Employee is entitled to TTD for the period from August 14, 1995 to October 7, 1995.  However, we earlier found Employee was overpaid 1% PPI compensation in the amount of $1,350.  Employer has argued it is entitled to offset any overpayment of compensation against any amounts of compensation found to be due to Employee.  Given the age of this case, and the fact Employee has apparently made himself unavailable, we exercise our discretion under AS 23.30.155(j) and permit Employer to offset 100 percent of its overpayment of PPI compensation against its liability for additional TTD.


6.  Employee is entitled to vocational rehabilitation benefits.

The procedure and time limit for seeking review of an  RBA's reemployment eligibility decision are set forth in AS 23.30.041(d), which provides in pertinent part, "[w]ithin 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part."  Further,

our regulations,  8 AAC 45.070(b)(1)(A), specify that in order to invoke the Board's jurisdiction "for review of an administrator's decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator's decision and an affidavit of readiness for hearing."


We find the above quoted language of subsection .041(d) is unambiguous and consistent with the legislative intent to promote a prompter, more efficient, more cost-effective, successful and less litigated rehabilitation system." Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996)(emphasis in original).  We find we must apply subsection .041 as written.  Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994)(per curiam).

We further find the RBA gave Employer actual notice of the time within which it could appeal her decision that Employee was eligible for reemployment benefits.  In the RBA's decision letter of April 22, 1997, she expressly advised Employer if it disagreed with the decision, it must ask the Board to review the decision by requesting a hearing within 10 days of the date of the letter. 


We find Employer has never filed a petition seeking to have the Board review the RBA's decision.  We find Employer took no action whatsoever to seek review of the RBA's decision within the statutory ten day time limit.  


On July 28, 1997, Employer controverted "all benefits, including vocational rehabilitation."  Employer based its controversion on Dr. James' opinions of August 10, 1995 that Employee was medically stable, suffered  6% PPI, and was physically capable of returning to his job at the time of injury.  We find that by basing its controversion on Dr. James' opinions, Employer demonstrates it was not controverting the underlying compensability of Employee's March 21, 1995 work-related low back injury that would have had the effect of rendering Employee ineligible for reemployment benefits under AS 23.30.041(c).  Rather, Employer was controverting Employee's entitlement to additional benefits over and above those already paid by Employer, including its payment of 6% PPI based on Dr. James' report.

  
Employer argues that Dr. James' opinion Employee could return to work on August 10, 1995, constitutes substantial evidence to rebut Dr. Schurig's opinion that Employee could not return to his job at the time of injury or to other jobs Employee held within 10 years before the March 1995 injury.  It further argues Dr. James' opinion should be given greater weight because it was rendered before Employee suffered subsequent injuries in two unrelated automobile accidents.


We find the time and method for Employer to have raised these arguments was in a petition appealing the RBA's decision taken within ten days after the RBA gave the parties written notice of that decision, on April 22, 1997.  Employer failed to take a timely appeal, we conclude the RBA's decision is final and Employee is entitled to receive reemployment benefits.


Further, even if we were to review the RBA's decision, based on the evidence available to the RBA at the time she rendered her decision, 8 AAC 45.070(b)(1)(A), we would find Dr. Schurig's opinion to be substantial evidence that Employee does not have the physical capacity to return to work as a fish butcher or vegetable harvest worker.  AS 23.30.041(e).   Accordingly, we would find the RBA decision was reasonable and not an abuse of  her discretion. See Yahara v. Construction and Rigging, Inc., 851 P.2d 69 (Alaska 1993).


Employee did not appear at our hearing and has had no contact with the Board since that date.  We instruct Employee to contact the RBA and continue preparation of his reemployment plan.  We further order that Employer shall have no duty to implement Employee's reemployment plan until Employee contacts the RBA.


7.  Employee is entitled to recover interest and penalty.

8 AAC 45.142 provides, in part:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. . . .

 The Alaska Supreme Court interprets the requirement for interest payments very broadly.  "Interest awards are a way to recognize the time value of money, and they give a necessary incentive to employers to release . . . money due."  Childs  860 P.2d at 1191 (Alaska 1993), quoting Moretz v. O'Neill Investigations, 783 P.2d 764, 766 (Alaska 1989).  Under 8 AAC 45.142, and in keeping with the court's rationale in Childs, we find Employee is entitled to interest on compensation we award (and any medical benefits we may award in the future under our reservation of jurisdiction) from the dates on which payments were due until those benefits paid.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).  


AS 23.30.155 provides in pertinent part,


               (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim the employer must file a notice, on a form prescribed by the board, . . . 


               (b)  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period. 


               . . . .


               (d)  . . . If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . . 


               (e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


We find, following Dr. James' report of August 10, 1995 stating Employee was medically stable, Employer had a reasonable good faith belief Employee's temporary disability had ended.  We further find, although Drs. Hediger and Schurig forwarded subsequent physician's reports to Employer indicating Employee was not "medically stationary," those reports could be reasonably construed as indicating Employee was being treated for injuries arising from an automobile collision and not his work injury.  However, once Employee filed a claim for additional compensation, including medical benefits, TTD, and vocational rehabilitation on February 8, 1996, Employer was on unequivocal notice of Employee's claim that his work related injury was continuing and his claim for continuing compensation benefits under AS 23.30.155(d).


We find that upon receipt of service of Employee's February 8, 1996 claim,  AS 23.30.155(a) mandated Employer to recommence paying compensation benefits or controvert Employee's claim.  AS 23.30.155(d) provides clear and unambiguous direction as to what Employer must do to controvert a claim: "to controvert a claim the employer must file a notice, on a form prescribed by the board, . . ."   We find Employee's Answer to Employee's claim does not satisfy AS 23.30.155(d).   We further find Dr. James' August 10, 1995 report would have supported an  Employer controversion of all benefits, except vocational rehabilitation, under Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1992).  Nonetheless, Employer choose not to pay the benefits claimed or file such a controversion until July 29, 1997.


AS 23.30.155(e) is mandatory.  We find Employee is entitled to recover a 25% penalty on the TTD compensation we have awarded.  We find Employee is entitled to recover a penalty on all unpaid medical benefits which may later be shown to have been due before Employer controverted all benefits on July 29, 1997, if any.  We further find Employee shall be entitled to recover a penalty on all costs of Employee's vocational rehabilitation, except the costs of vocational rehabilitation plan development.   The penalty on vocational rehabilitation benefit costs shall be paid to Employee with each Employer payment of a vocational rehabilitation plan expense, except no penalty shall be payable on the cost of rehabilitation plan development.


8.  Employee is entitled to recover attorneys' fees, but not costs.

Employee claimed entitlement to an award of attorneys fees and costs.  Employee is not represented by an attorney.  We find Employee has previously been represented by Attorney Michael Patterson and Attorney John Hedland in connection with this claim and Employee's various tort claims for personal injury in conjunction with his automobile accidents.  Nonetheless, attorney Patterson filed a lien in this case in the amount of $1305, of which $750 is alleged for attorney services and the balance is for legal costs in connection with this claim.  Attorney Hedland filed no lien.


We no affidavit was filed in accordance with 8 AAC 45.180(a) or (d).  Accordingly, no attorneys fees based on AS 23.30.145(b) or fees in excess of the statutory minimum  set forth in AS 23.30.145(a) may be awarded.


We find Attorney Patterson rendered legal services in respect to Employee's claims.  We further find Employer controverted and resisted payment of the additional benefits claimed.  Employee has prevailed and been awarded benefits on some claims and not on others.  Under AS 23.30.145(a) attorneys fees may only be allowed on the amount of compensation controverted and awarded.  We find, based on the record before us, we cannot determine whether Attorney Patterson's legal services were rendered in respect to claims upon Employee ultimately prevailed.  Therefore, we reserve jurisdiction over the issue what portion of the benefits awarded to Employee, if any, should be the basis for an award of statutory minimum attorneys fees to attorney Patterson.


Under 8 AAC 45.180(f), before we may award legal costs the applicant must file a statement listing each cost and an affidavit stating that the costs are correct and were incurred in connection with the claim.  We find Attorney Patterson filed a statement of legal costs incurred during his representation of Employee in connection with this action.  However, we find that no supporting affidavit was filed by Attorney Patterson or Employee.  Accordingly, we are without authority to award Employee or Attorney Patterson legal costs.  Employee's claim for legal costs is denied and dismissed.



ORDER

1.  Employee's claim for additional PPI is denied and dismissed.  


2. We reserve jurisdiction over the issue of unpaid medical benefits for treatments received for Employee's work injury.


3.  Employer shall pay Employee TTD compensation for the period from August 14, 1995 to October 7, 1995.


4.  Employer is liable for vocational rehabilitation benefits.


5.  Employer shall pay Employee interest at the statutory rate on all benefits awarded, from the date on which the benefits were due.  Employer is liable for the payment of interest at the statutory rate on all unpaid medical benefits we may award under our reservation of jurisdiction over that issue. 

 
6.   Employer shall pay Employee a 25% penalty on the TTD compensation we have awarded for the period from August 14, 1995 to October 7, 1995.


7.   Employer shall pay Employee a 25% penalty on all unpaid medical benefits which may later be shown to have been due before Employer controverted all benefits on July 29, 1997, if any.  


8.  Employer shall pay Employee a 25% penalty on all costs of Employee's vocational rehabilitation, except the costs of vocational rehabilitation plan development.   The penalty on vocational rehabilitation benefit costs shall be paid to Employee with each Employer payment of a vocational rehabilitation plan expense, except no penalty shall be payable on the cost of rehabilitation plan development.


 9.   Employer shall be entitled to offset 100% of its overpayment of 1% PPI compensation, $1,350, in full against the hereinabove award to Employee of  TTD compensation, after the addition of interest and penalties.


10.  We reserve jurisdiction over the issue of the proper amount of minimum attorneys fees under AS 23.30.145(a), if any.


11.  Employee's claim for legal costs is denied and dismissed. 


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



S. Constantino, Designated Chairman



___________________________________



John Abshire, Member



___________________________________



Steve Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of German Arias, employee / applicant; v. Tyson Seafood Group, employer; and Pacific Claims, Inc, insurer / defendants; Case No.9505459; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                            _________________________________

                             Brady D. Jackson, III, Clerk
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     �    Employee represented himself and testified on his own behalf at the February 24, 1998 hearing.  The record indicates Employee's primary language is Spanish.  He testified through translator Mary Osborne.  All references to Employee's testimony refer to testimony given at the February 24, 1998 hearing.


     � We note the return receipts for the notices of the February 24, 1998 hearing (at which Employee appeared) and the October 8, 1998 hearing, both bear signatures that are not similar to that of the Employee


     �  We further find Employee has had no contact with the Board following our October 8, 1998 hearing.
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