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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KENNETH POCZULP,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9727866

NATIONAL VISION ASSOCIATES, INC.,
)









)
AWCB Decision No.98-0292




Employer,


)    Filed in Anchorage, AK.








)    On November 25, 1998.



and




)








)

TRAVELERS INSURANCE CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim on November 3, 1998, at Anchorage Alaska.  The employee was represented by attorney Charlie Coe.  The employer was represented by attorney Phillip Eide.  Depositions were filed at the November 3, 1998 hearing, late in violation of 8 AAC 45.120.
  The parties agreed to our closing the record on November 10, 1998 after we had an opportunity to review the depositions and deliberate.  We proceeded as a two-member panel which constitutes a quorum.  AS 23.30.005(f).  


ISSUE

Whether the employee suffered a compensable, work-related injury during the course and scope of his employment.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee asserts he injured his back while working for the employer in the fall of 1997.  According to the employee's October 30, 1997 report of occupational injury or illness, he listed his injured body part as:   "spinal stenosis (lumbar) Degenerative Disc Disease;" describing the following mechanism of injury:  "bending, standing, stooping and sitting for prolonged periods of time aggravated back condition."   


On November 28, 1997 the employer controverted all benefits, listing the following reasons:  "*Unknown if there is a reason[able] certainty that condition is related to job duties;"  "*No injury indicated;"  "*Need time to investigate (requested release to obtain information regarding previous injury and to obtain medical records);"  and "*Employer reserves the right to assert other defenses under the statute."  


At the November 3, 1998 hearing, and during his August 3, 1998 deposition, the employee detailed a specific onset of symptoms.  At pages 85 - 87, of his deposition, the employee testified:  



Yes.  I went in with a doctor's excuse ‑‑ that particular day was the 4th through the 6th [of October] at the ‑‑ at the workmen's (sic) compensation board.  And we had a phone conversation with my employer and a representative from National Vision Associates.  And we were trying to hash out the dates and there was some discrepancy in the dates.



And I remember working on a Saturday.  I don't know if that was the 6th or the 4th.  But that was the evening that I knelt down to pick up the box of ‑‑ the tackle box full of spectacle frames.  I felt the burn across the hips, down the leg.  And it was very distinctive.



And so that night I went home.  And I believe that's the night that I went to the emergency room.  And they had given me a ‑‑ they told me what the problem was.  They gave me some pain medication and said to stay off work for two weeks.  Or a week.  He gave me a prescription for a week.  Stay off work and get some bed rest.



That next Monday, I believe it was, I had the opening shift. And I remember calling Deborah, the manager in the morning, and I told her what happened.  And that I had a doctor's excuse and I told her I was really feeling bad and I couldn't come in that day.  And she says, well, you have to because I can't get down there.  And so it was sort of one of those things where your manager's telling you to get down there and open up the shop because she can't make it.  So I did so.  I went down there.  And she said she would be down as soon as she could to relieve me.  And she didn't show up, I think, until about noon, something like that. 


The employee testified the tackle box weighed between one and two pounds, when full.  (November 3, 1998 hearing testimony, and Poczulp dep. at 89).  The employee described his general, day-to-day job duties as follows:  



Customer service, frame selection.  As far as glasses go, lens selection, determining where to place the glasses on the face.  Emptying garbage, filing, some lab work, opening shifts mostly, closing a time or two, bank drops, and pretty much any other thing that needed to be done around there, like hanging pictures, signs, that type of thing.  (Id. at 7).  


In addition, the employee testified at the November 3, 1998 hearing that when he was on the "opening" shift, he would prepare the work area, do some light cleaning, refill the frame displays, empty garbage, and/or open the mall gate.  (Id. at 18).  Occasionally, he and his other co-workers would unload freight boxes that weighed between four and 20 pounds.  (Id. at 22).  


The employee also testified regarding the progression of his back complaints.  At page 81, the employee testified in his deposition:  




A.
Around May of 1997 I started experiencing fatigue in my back.  The backache.  To where it would bother me but nothing that sitting down and resting for a while wouldn't cure.  As I worked up to that particular date on October 6th, that six‑month stretch right in there, I had been experiencing some discomfort.  But again, nothing to deem a visit by the doctor, or visit to the doctor.



Q.
Was there anything in particular that would ‑‑ that you would do that would aggravate your back pain, make it worse?



A.
Yes. A lot of bending over to do the filing, to do the boards, fill the frame boards, everything in the shop where I worked at National Vision Center.  Everything was ‑‑ seemed to be on the ground.  The filing was on the ground, the glass cases were on the ground, the lens ‑‑ there wasn't really anything in that store that I had ‑‑ I always had to bend over for something. Just the way it was set up.


The employee testified at the November 3, 1998 hearing that he enjoys outdoor activities, including fishing, walking, and hiking. (See also, Poczulp dep. at 84).  In the summer of 1997, the employee landed a 100 pound halibut.  (Id.)  He also enjoys "wrestling with his children and woodworking.  (See Larry Levine, M.D., June 2, 1998 report at 2).  In addition, the employee helps with the household maintenance, especially during his wife's recent, major illness.   (Id. at 91).  


The employee's treating physician, Davis C. Peterson, M.D., testified via deposition on October 20, 1998.  Dr. Peterson testified that the employee's spondylosis and spondylolisthesis was a pre-existing, developmental problem.  (Dr. Peterson dep. at 12).  Furthermore, Dr. Peterson testified that spondylolisthesis can be a slowly progressive, degenerative disease.  (Id. at 18).  In pertinent part, Dr. Peterson also testified as follows:  



Q.
With respect to that letter that you wrote [to] Ms. Duncan, what did you indicate in your report were the problems that you had noted?



A.
Okay, let's see. In this letter I believe I included copies of medical records for review, which more or less summarized the history I'd been given and my physical findings. I reiterated the chronic baseline back pain for 10 years; progressive worsening, he said, over two years; a six‑month period of accelerated level of pain that he related to frequent lifting, stooping and bending required of his job. He did describe an injury picking up a tackle box which he said markedly exacerbated his pain in the back ‑‑ or in the left leg.



The history he gave to me that his left leg symptoms seemed to have developed over the last six months, in light of the previous history, that does not appear accurate. My comment after that is that the two‑year history that he had indicated a waxing and waning course but definite worsening over six months with some subjective weakness in the left leg.  I commented upon my physical exam his reflexes were intact.  He did have some mild left‑side sciatic tension signs.  And his films showed evidence of degenerative changes L5‑SI, which I thought was a Grade 2 'listhesis, 12 millimeters of pars defect.



So my overall summary and formulation based on the information I had available was that he had a preexisting chronic spondylolysis L5, a Grade 2 spondylolisthesis, degenerative changes at L5‑S1, which accounted for the chronic back pain over 10 years.  And I stated it was difficult to separate out a natural history of progression from work aggravation, and I suspected that there was maybe an element of work aggravation that may have accelerated the symptomatic course.  Then I stated after that that at some point held probably require decompression and fusion from a posterior approach to moderate symptoms and potentially make him employable with a maximum level being sedentary to light.



Again, the last line, I think it sums it up. I stated it's a multi‑factorial problem with work aggravation probably being one element of the overall spectrum. (Emphasis added).  

(Peterson dep. at 21 - 23). 



Q.
As far as with his job, first of all, he's an optician's assistant as opposed to an optician or optometrist. I think everybody would agree with that.



As an optician assistant, if he had to bend and stoop on a fairly regular basis, would you agree that that would aggravate his symptomatology?



A.
Yes, I think that would be expected to.  He had related that bending and stooping and twisting activities exacerbated his back pain.



Q.
And based -- 



A.
I think that's pretty well established.



Q.
Based on your work with patients with back problems such as this, is that something that will aggravate a person's condition?



A.
It can. And I think given the nature of his pathology, I think it did.



Q.
And when we talk about aggravating symptomatology, what type of ‑‑ what are we talking about with symptomatology?



A.
Increasing back and leg pain potentially.

(Id. at 46 - 47).  



Q.
Okay, assuming that in Workers' Comp that we look at work conditions as to how do you affect someone's symptomatology, would it be fair to say that the work, assuming he's telling you truth about the bending and stooping, would be a substantial factor in aggravating his symptoms?



A. I think you'd expect bending and stooping ‑‑ frequent repetitive bending and stooping would aggravate the symptoms based on what he has pathologically.

(Id. at 49).  



Q.
Okay. Would it be fair to say that the work aggravation would be a primary element in causing the symptomatology?  When I say causing, I'm talking about the symptoms that occurred, as opposed to the underlying structural problems.



A.
It depends on how you look at it.  If you look at it from the standpoint that had he not had spondylolysis, spondylolisthesis, or foraminal stenosis, would those work activities cause symptoms, and I would say probably only to a minor degree in a normal person.  The fact that he had severe underlying changes and all these pathological changes we've identified, those are definitely presupposing elements that, given the kind of stooping, bending, lifting, I think it's ‑‑ I think that those things ‑- those activities are symptomatically aggravating but not necessarily contributing to structural causation.  So you're concentrating on ‑‑ you're talking mostly about symptom aggravation, and I think those activities probably did aggravate symptoms.

(Id. at 57 -- 58).  


At the request of the employer, Douglas Bald, M.D., performed a records only review of the employee's medical records.  During his October 30, 1998 deposition, Dr. Bald testified as follows, in pertinent part:  



A.
It's my opinion, having reviewed the file, that his employment at National Vision Associates had no relationship whatsoever to his lower back and left leg complaints, and that neither the repetitive nature of his work nor the reported injury of either 10‑4 or 10‑5 ‑‑ I'm sorry.  I may have the date wrong.  Better look and see.  No, I think that's right.  And his complaints have no relationship to that reported injury.



Q.
Okay.  Can you explain to the Board why you've arrived at that opinion?



A.
It's very clear in reviewing the file, particularly the records back from 1989, that Mr. Poczulp had the same complaints on a long‑standing basis at that point in time.  He had a previous injury work related in January of 1989 when he apparently fell on some steps at a cement plant.  He was diagnosed at that time as having a chronic degenerative condition at the L5‑S1 disk with already present Grade 1 spondylolisthesis at that same level.  He had MRI scans which confirmed the presence of a central disk, and he was diagnosed as having a left leg radiculopathy as a result of these conditions. That was confirmed on EMG studies.  And he had underwent a fairly extensive period of treatment.  His claim was eventually closed, the best I could tell in reviewing those records, and he was given permanent impairment reflecting those injuries.



The medical records would suggest that Mr. Poczulp has had persistent pain complaints since that original injury in 1989 unrelenting, by the histories provided to his doctors that he saw here more recently, which had increased over a period of time between six months and two years, depending upon which history you look at.  None of the complaints that he offered the doctors here are new.  They all have been present previously and well documented.  The x‑rays confirm the continued presence of the degenerative disk condition.  It would appear that it's at least possibly slightly worsened in that 10‑year intervening time period ‑‑ or nine‑year intervening time period.  That's not an unexpected response to a degenerative condition.



There's no new symptomatology whatsoever reported related to this claim.  And the job as described is very minimal in terms of its physical demands.  And it's my opinion that there's nothing that Mr. Poczulp was doing, whether it was doing repetitive bending or kneeling or whether it was lifting a small tackle box that weighed one to two pounds, that in a medical probability would have worsened that preexisting condition.

(Dr. Bald dep. at 7 - 9).



Q.
Well, do you have anything to dispute that if he has to bend and stoop on a fairly regular basis that this would aggravate his symptoms?



A.
Well, I think ‑‑ I think there's ‑‑ you have to separate aggravating a condition versus aggravating symptoms, and I think that given the condition that this patient clearly has, there are lots of things that will make him more symptomatic. Standing in one place, bending, I would expect would make his symptoms more significant.



Q.
Okay.



A.
And more intense.



Q.
And let me ask you, did you see ‑‑ he relates that he had incidents at work that resulted in him having the symptomatology that he's continuing to get treated for. Are you aware of that?



A.
Yes.



Q.
Okay, do you have anything to indicate that he's returned to his baseline chronic back problem that he had prior to working there, those symptoms?



A.
In terms of his symptoms, I would say that there's nothing I see that says that one way or the other for sure. Whether his condition has maintained at baseline, I think that's pretty clear that it has.



Q.
Okay, what you're really saying, isn't it correct, is that anatomically you don't think the work changed the ongoing structure of the back?  Is that what you're saying?



A.
Yes.



Q.
Is it equally correct that you can't say to any degree of medical certainty or probability that work would not aggravate his symptoms, wouldn't cause or aggravate symptoms?



A.
With this type of condition, almost anything will aggravate his symptoms. Sitting, standing, driving, working, all of those things can make his back hurt, can.

(Id. at 11 - 13). 



Q.
Okay, would they [the employee's job duties while working for the employer] accelerate his back complaints?  Would it accelerate his symptomatology?



A.
No, not any more than just living.  I mean, this is the kind of condition that activity, particularly certain activities, are going to make your back sore, make his back sore.  And those kinds of activities are sitting, standing, bending. Those kinds of things, using the back muscles, will typically make the symptomatology worse. It's my opinion his job is not any more so likely to make his back symptoms worse than any number of other things that we all do on a day‑to‑day basis.



Q.
Okay. And let me ask you this. What you're looking at is ‑‑ what you're trying to say is the job as described to you in and of itself shouldn't increase his back problems? . . . 



A.
You know, in reading the job description, it sounds like a very minimally physically demanding type job. Unlike many of the other jobs that Mr. Poczulp has apparently performed that I noted in his deposition, this is probably the least physically demanding job he's had in quite some time.  It allows him a lot of flexibility to sit or stand.  He doesn't have to do any heavy bending or lifting.  And the only thing out of the ordinary would be, by his description, having to bend down and remove frames or materials out of the cases.  You know, in my mind that's not sufficiently physically demanding to lead one to expect that it would aggravate his condition or even his symptomatology any more than just day‑to‑day normal activities.



Q.
But even if he came in and said on a day‑to‑day basis when I'm at home I have to bend over and pick stuff up on a daily basis, on a frequent basis, on an eight‑hour basis, would you expect that would aggravate it?



A.
I would expect it ‑‑ I would expect it would depend on the frequency and what he was doing, but yeah, it would ‑‑ it could make his symptoms a little more increased.  I mean, sitting too long in one place, standing too long in one place, bending over to put his socks on, can make the back pain a little worse in this type of condition, yes.

(Id. at 20 - 22). 


Richard M. Stone, M.S., testified at the November 3, 1998 hearing.  At the request of the employer, Mr. Stone conducted a job analysis of the employee's actual job duties for the employer, and described the employee's job as sedentary.  (See also, Job Analysis, Employer's November 3, 1998 hearing Exhibit 2).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the preexisting nature of the employee's injury, we find the employer was justified in controverting the employee's claim.  We find the employer did not frivolously or unfairly controvert the employee's claim.  


The Alaska Supreme Court has long recognized that employment which aggravates, accelerates, or combines with a preexisting condition to cause disability is compensable.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  However, liability may be imposed on an employer only if the employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  Burgess Construction Company v. Smallwood, 623 P.2d 312 (Alaska 1981).


In analyzing a case involving a preexisting condition, the Court held that an aggravation, acceleration, or combination  must be presumed in absence of substantial evidence to the contrary.  Id. at 315.  Therefore, we will apply the statutory presumption found in  AS 23.30.120.  AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'"  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


We find this case involves technical medical considerations and expert medical evidence is necessary for the presumption to attach to the employee's claim.  We find the employee has established a preliminary link, with Dr. Peterson's testimony and medical evidence, and his own testimony.  Next, we consider whether the employer has produced substantial evidence to rebut the presumption.  We find it did with the testimony of Dr. Bald that the employee's work had no relationship to his complaints.  We now must determine whether the employee has proven his case by a preponderance of the evidence.


We conclude the employee failed to prove his case by a preponderance of the evidence.  We give equal weight to the opinions of Drs. Peterson and Bald.  We find Dr. Bald definitively states that the employee's employment with the employer had no relationship to his complaints, and that neither the repetitive nature of his work nor the reported October injury has any relationship to his condition.  We find Dr. Peterson agrees that the employee's work had no permanent affect on the employee's preexisting back condition.  We find that Dr. Peterson finds that the employee's work may have increased his symptoms, but that daily living would also increase his symptoms.  We find Dr. Peterson's opinion that the employee's work may have aggravated the employee's symptoms is less definitive than Dr. Bald's opinion that the employee's work indubitably has no relationship to his condition.  


We find, based on the employee's and Mr. Stone's testimony, that the employee's work was/is sedentary in nature.  We find, based on his testimony, that the physical requirements of the employee's job are far less than the physical demands he describes for his day-to-day activities and recreational pursuits.  We have no reason to doubt the employee's credibility.  AS 23.30.122.  


Based on all the evidence in the record, we find the employee failed to prove, by a preponderance of the evidence that his back condition is related to his work for the employer.  We find the employer has produced affirmative evidence that the injury was not work-related.  We conclude the employee's disability is a result of his preexisting degenerative condition, and did not arise out of and in the course and scope of his work and that he did not suffer a compensable injury.  Therefore we deny and dismiss the employee's claim.  


ORDER

The employee was not injured in the course and scope of his employment, and did not suffer a compensable injury.  His claim is denied and dismissed.  


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



John Abshire, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Kenneth Poczulp, employee / applicant; v. National Vision Associates, Inc., employer; and Travelers Insurance Co., insurer / defendants; Case No. 9727866; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Elena A. Cogdill, Clerk

�








     �The depositions are AWCB date stamped as being filed on November 2, 1998;  the board panel first saw the depositions when provided copies at the November 3, 1998 hearing.  8 AAC 45.120 requires depositions be filed at least two working days before the hearing.  Under 8 AAC 45.195 we waived this deadline.  





