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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT C. PEREIRA,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9719359

MUNICIPALITY OF ANCHORAGE,

)


(Self-Insured),



)








)
AWCB Decision No. 98-0294




Employer,


)
Filed in Anchorage, Alaska




  Defendant.

)
on November 27, 1998

___________________________________)


We heard this claim at Anchorage, Alaska on November 18, 1998.  The employee appeared, representing himself, and was assisted by Richard Huebner from his union.  Adjuster George Erickson appeared, representing the employer.  We originally closed the record at the hearing's conclusion.  We reopened the record to receive a medical report anticipated by the parties, filed on November 23, 1998, that the parties anticipated.  We closed the record on November 24, 1998 when we first met after the report was filed.  


ISSUE

Whether to exercise our discretion and order a second independent medical evaluation (SIME) under AS 23.30.095(k).  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee works as a fire fighter for the Municipality.  The employee described the following complaints in his report of occupational injury or illness:  "Received a Hep A shot [on September 4, 1997] during a HazMat physical.  Got stabbing pain to neck and severe headache one hour after vaccination.  Symptoms progressed to entire body -- eyes, joints, fever, fluid on right knee, muscle pain, severe diarrhea, vomiting, back pain."  


After his vaccination exposure, the employee sought treatment with William Dreyer, D.C., on September 5, 1997.  Dr. Dreyer's report of that same day provides:  



Robert is a Fireman with the Municipality of Anchorage who reported to this office on September 5, 1997, with complaints of headache and gross diffuse achiness throughout the entire spinal area. He states that the problem began the previous day when he was required to get a Hepatitis‑A virus injection for his work.  He states that he cannot pinpoint an exact location of the pain but it has been getting steadily worse.  He states the problem began in the ensuing two weeks following the injection becoming more acute, more stiff and sore, with swelling of the right knee, right eye inflammation, and a very stiff neck.  He states that most of the problem seems to be focused around the mid‑thoracic area.  Robert had been seen previously in this office for multiple injuries, he is a hockey player and through his work as a Fireman.  He has had multiple ankle, neck, and low back discomforts due to these activities. His last treatment in this office before this last episode was July 25, 1997, when he complained of mid‑thoracic and low back pain.  He had been painting a house while in a squatting position throughout the day. At this time Robert is not working due to the discomfort he is feeling in his back. He states that he is a non‑smoker, non‑drinker, with no allergies to report at this time.



Robert is a very pleasant and outgoing 35‑year‑old who does appear to be in great deal of stress with the pain he is feeling in his back.  He states that it is basically "bumming" him out due to the severity of the pain that he is feeling.  Range of motion, both lumbar and cervical, shows a very slight restriction, but all are well within normal limits.  Palpatory findings reveal pain, tenderness, and spasm about the cervical, mid‑thoracic, and low back areas.  He states that he is very tender to the touch.  Orthopedic testing was basically negative, except for pain with all movement.


Dr. Dreyer diagnosed the following:  "1.  Acute inflammatory response to Hepatitis-A vaccination.  2.  Acute moderate cervical sprain/strain with subluxation complex complicated with Hepatitis-A vaccination.  3.  Acute moderate thoracic sprain/strain with subluxation complicated with Hepatitis-A vaccination."  Dr. Dreyer prescribed a series of chiropractic adjustments over a three month period of time.  (Id.)


At the request of the employer Frank Golden, M.D., performed a records only review of the employee's medical records.  In his March 16, 1998 report, Dr. Golden detailed the following chronology:



RECORDS REVIEW:  Shortly after receiving the vaccine, approximately an hour later, the claimant was described as having the abrupt onset of flu like symptoms, headache and neck pain. The symptoms improved, however, he was seen by a chiropractor the following day and subsequently, for complaints of headache.



Apparently, in the interval between September 4 and September 14, 1997, he developed a diarrhea characterized as severe and in addition, had low grade fevers, night sweats, abdominal discomfort and malaise.



On September 14, 1997 the claimant developed symptoms of uveitis and was seen by a Nurse Practitioner and subsequently referred to an ophthalmologist, who saw him on September 17, 1997 and diagnosed him as having a uveitis.



He was evaluated by a gastroenterologist on September 22, 1997 and felt to have a history consistent with a colitis. Was noted on approximately twelve days after the onset of the diarrhea, to develop an inflamed right knee.  



He was subsequently evaluated by a rheumatologist on September 22, 1997. He did arthrocentesis to confirm an acutely inflamed joint. Further diagnostic studies were done, including stool studies, did not reveal any enteric pathogens. He had a sigmoidoscopy which did not confirm a colitis and the biopsy revealed a normal colonic mucosa. He went for an upper GI study on September 26, 1997, which was negative. From the time between his initial presentation to the Nurse Practitioner on September 14 and approximately October 1, 1997, his symptoms slowly subsided.



He was felt on October 14, 1997, by his gastroenterologist, to have recovered from an acute colitis. He was, as noted by his rheumatologist, on October 2, 1997 to have recovered from his "drug reaction" and finally on November 12, 1997 the ophthalmologist noted no inflammation on examination of his eye. One other laboratory study, not mentioned previously was that he did have a positive HLA B27.


Dr. Golden responded as follows to these questions from the employer: 



1.
Please advise me what reasonable care would be expected to be appropriate if in fact Mr. Pereira has a reaction to the immunization or is this coincidental?



I believe this illness following the Hepatitis A vaccinations is a direct relationship to a reaction to the vaccine or is coincidental. Reviewing the known adverse effects of the Hepatitis A vaccine, I think it is likely that his initial symptoms of headache and other constitutional symptoms are likely related to the vaccine.



However, the ensuing diarrhea, uveitis, non‑articular arthritis, I think are most likely related to a different disease process. Given his positive HLA B27 antigen, I think this man's history most fits with a spondylarthropathy. I think a likely, possible diagnosis could include Reiter's syndrome‑ or a reactive spondylarthropathy and to my knowledge, Hepatitis A or the inactivated Hepatitis A vaccine has not been associated with these conditions.



2.
Whether or not he received appropriate treatment.



I think his evaluation, including the ophthalmology evaluation, the gastroenterology evaluation, including the diagnostic tests and the rheurnatology evaluation were all appropriate and a standard of care for this condition, i.e. spondylarthropathy. All treatments related as to that, I think were, indeed, appropriate and he did have a good outcome. I do not think the chiropractic treatment was indicated and likely he would have had the same course of improvement without the treatments.  (Questions italicized).  


Recognizing medical disputes exist, the parties privately agreed that Emmet B. Keeffe, M.D., Medical Director, Stanford University Medical Center, Liver Transplant Program, Chief of Gastroenterology, would independently review the employee's records.  The parties agreed that this would not be counted as either an employer's or employee's change of physician.  The parties agreed to accept Dr. Keeffe's opinions to resolve the disputes.  


At the November 3, 1998 hearing, Dr. Keeffe had not yet provided the employer with his report.  The employee expressed concern that he may still want an SIME.  Mr. Erickson agreed that if Dr. Keeffe's opinion came back favorable to the employee, he would pay as the employee requested.  Mr. Erickson further agreed that if Dr. Keeffe's report came back unfavorable to the employee, that he would agree to our ordering an SIME.  Both parties agreed that Paul Steer, M.D., an specialist in internal medicine, would be an appropriate physician should an SIME be ordered.  


Dr. Keeffe's November 13, 1998 report was filed with the Board on November 23, 1998.  This report provides in pertinent part:



It is my impression that the symptoms that occurred immediately after vaccination were compatible with typical side effects of hepatitis A vaccine, but that later events were probably not related.  Since some of the later symptoms have been listed as uncommon reactions to hepatitis A vaccination, it must remain possible, although not probable, that some of these symptoms were related to the vaccination.  I think it is more likely that he experienced the onset of a coincidental illness of a rheumatologic basis, and that eh later symptom complex was not directly related to the prior hepatitis A vaccine.  


In his November 20, 1998 cover letter attaching Dr. Keeffe's November 13, 1998 report, Mr. Erickson requested we consider whether we should order the SIME as discussed at the November 3, 1998 hearing.  Neither party has completed our SIME form.  Our review of the file indicates disputes exist in the following areas:  causation of the employee's post-vaccination complaints;
  the amount and efficacy of treatment for related complaints;  and the employee's date of medical stability.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:  



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  (Emphasis added).


AS 23.30.110(g) provides in pertinent part, "An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require."


We find, and the parties agree, that medical disputes exist between the parties' doctors regarding causation of the employee's post-vaccination complaints;  the amount and efficacy of treatment for related complaints;  and the employee's date of medical stability.  Additional disputes may exist.  


We find an SIME will assist the parties and the Board in the resolution of this case.  Accordingly, we conclude we shall exercise our discretion under AS 23.30.95(k).  Had we not ordered an SIME under section .095(k);  we would have ordered an evaluation under AS 23.30.110(g).  


We find a physician with a specialty in internal medicine/ infectious diseases shall perform the SIME.  Under AS 23.30.095(k) and 8 AAC 45. 092(f), the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  Paul Steer is the only physician on our SIME list who specialize in infectious diseases and internal medicine.  The employee has not been evaluated or treated by Dr. Steer;  accordingly, we select Dr. Steer to perform the SIME.


 We direct Mr. Erickson to complete our SIME form, and forward it directly to Workers' Compensation Officer Cathy Gaal.  Thereafter, the employee and employer shall schedule a prehearing conference with Ms. Gaal to finalize the required procedures for an SIME.  We encourage the parties to continue in a timely fashion.  A copy of this decision shall be forwarded to Ms. Gaal. 


ORDER

The employee shall to submit to a second independent medical evaluation with Paul Steer, M.D., paid for by the employer, in accordance with this interlocutory decision and order. 


Dated at Anchorage, Alaska this _________________ day of 

 _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



Phil Ulmer, Member



___________________________________



John Abshire, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Robert C. Pereira, employee / applicant; v. Municipality of Anchorage (Self-Insured), employer / defendant; Case No. 9719359; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Elena A. Cogdill, Clerk

�








     �Hand in hand with causation is compensability of the condition.  If the employee's hepatitis vaccination caused his complaints, then medical benefits related to the condition are compensable, and the employer must pay for the treatment.  


     �We contacted Dr. Steer's nurse, providing a brief summation of the employee's case.  She indicated this case is within Dr. Steer's areas of expertise.  





