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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TOMMY COTTRELL,



)








)




Employee,


)




  Applicant,

)
FINAL 








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9727569

NORTHERN RENTAL SVC,


)









)
AWCB Decision No. 98-0300




Employer,


)








)



and




)
Filed in Anchorage, Alaska








)
on December 1, 1998.

UMIALIK INSURANCE CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


On October 22, 1998, we heard Employee's claim for benefits related to injuries suffered when he fell approximately 12 feet in November 1997.  (November 30, 1997 Report of Injury).  Employer asserts Employee's claim is not compensable, under AS 23.30.235, because Employee's alleged intoxication was a substantial factor proximately causing Employee's injuries.  By stipulation, the parties asked us only to determine whether Employee's claim is barred by operation of AS 23.30.235.


Attorney Charlie Coe represents Employee.  Attorney Michael Budzinski represents Employer.  As a preliminary matter, we found a material witness was unexpectedly unavailable to testify at hearing, either in person or by telephone.  8 AAC 45.074(a)(4).  Additionally, at the end of the hearing, Employee requested an opportunity to rebut one of Employer's witness.  The parties stipulated, and we agreed, to continue the hearing so depositions of the above identified persons could be taken.  We closed the record when the Board next met, on November 3, 1998.


SUMMARY OF THE EVIDENCE

Employee testified at the October 2, 1998 hearing he has done sheetmetal, iron and carpentry work most of his adult life.  In September 1997, Employee was hired in Anchorage to do steel work, "nuts and bolts," on a three to four month job building a fish processing facility in Kodiak, Alaska.   


The owner of the facility also owned a large tender.  Employee and his co-workers lived on the boat, which was moored directly adjacent to the area of the dock where the facility was being built.  In addition to housing the employees, the tender was used as a staging area for construction materials.    


Employee testified he had never lived on a boat before.  To board the tender at low tide, Employee said he had to climb down a ladder permanently attached to the dock.  The ladder was made of 5/8 inch ribar.  (See also, Hearing Exhibits 1 and 2).  At low tide, Employee said, the top of the wheelhouse, where he was assigned to live, was about level with the top of the ladder.  


Employee said the ladder was usually slippery because of the typically wet conditions associated with Kodiak weather.  Also, at night, it was difficult to see because there was no light directly over the ladder, only ambient light from the boat and a nearby building.  Employee testified there was no safer way to access the boat, such as a gang plank.  


Although Employer also paid for provisions, to be prepared and eaten on the boat, Employee testified he never ate on the boat.  Employee said he did not really enjoy the company of his co-workers, or the type of food they bought.  Employee said he preferred to eat his meals at a tavern (the "B&B") across the street from the construction site.  Employee said he would usually have "one" beer at lunch and a "few" after work with his meals.


On the evening of his accident,
 Employee said he was returning to the boat after dark.  Employee testified he was "not at all" intoxicated.  Before returning to the boat, Employee purchased a burrito and some other items which were packaged in a cardboard box.  The tide was out.  Employee testified that, while standing on one of the top rungs of the ladder, he slipped when he leaned over to put his box of groceries on the top of the wheelhouse.  He fell to the floor of the tender below.   


At hearing, Employee testified: "I rung my bell pretty good."  Additionally, he "shattered" his right elbow, hurt his neck, "dislocated" his left hip, and suffered a hernia.  Despite the seriousness of the injuries, Employee did not want to go to the hospital because he was "sent there [Kodiak] to work."  


The next two days, Employee tried to work.  On November 4, 1997, Employee went to the emergency room at Providence Kodiak Island Medical Center.  (November 4, 1997 Admission report).  X-ray studies showed "no visible acute osseous abnormalities in the right elbow, although there is evidence for an old radial head injury . . . [and] normal pelvis and left hip."  (James R. Schmidgall, M.D., November 4, 1997 Radiology report).  Employee was released the same day with instructions to make an appointment with a physician (name illegible) and to take "Motrin as directed for aches [and] pains; heating pad."  (November 4, 1997 Instructions to the Patient after Emergency Care).  


Employee testified he bought a return ticket to Anchorage the next day because he knew could not work.  On December 8, 1998, Employee went to the emergency room at Sisters of Providence Hospital in Anchorage complaining of left hip, right elbow and neck pain.  (Betty Carlisle, M.D., December 8, 1997 Emergency report).  Dr. Carlisle's assessment of Employee's injuries were:  "Contusion to the occiput, by history; Cervical strain; Contusion to the right elbow with olecranon bursitis; Injury to the left hip, etiology undetermined at this time; Left inguinal hernia."  (Id.).  Employee was referred to Thomas Vasileff, M.D., an orthopedic surgeon for his orthopedic complaints and to "Dr. Young who is the surgeon on call" for his hernia.  (Id.).


On April 15, 1998, Employee was referred by Social Security to Lynn Michelson, M.D., for a disability evaluation.  (Dr. Michelson April 15 through 20, 1998 chart notes).   On April 15, 1998, Employee "showed up drunk for the . . . eval - told him to come back another day when he's sober."  (Id.).  Employee returned on April 20, 1998.  Dr. Michelson's chart notes state:  "L[eft] inguinal hernia [due to] ? injury on 11/4/97  - needs to get it fixed . . . also other injuries from 11/97 trauma."  (Id.).


On cross-examination, Employee testified he left work on the day of the accident at about noon for lunch at the B&B, where he had a "glass of beer."  With regard to his drinking habits generally, Employee said he would only drink beer in the morning on Saturday and Sundays.  Employee said that co-worker Jeremy Ickes' deposition testimony that he hid beer in the bathroom on the boat, which he would drink during breaks, was a lie.  Employee testified he "never took breaks to the boat."


Employee testified that while he admits he drank beer, co-workers "did drugs."  Employee testified he never drank to intoxication while in Kodiak.  


Employee testified he has been unemployed, essentially for the first time in his life, since the accident.  Currently, he resides in a barn outside of the Anchorage area which has no heat, running water, or lavatory facilities.  Employee testified he has sold his food stamps to buy beer and cigarettes.  Employee said he is not an alcoholic.


Fran DeLysle testified at hearing by telephone.  DeLysle was a bartender at the B&B who worked the day shift at the time of Employee's accident.  She said she has been a bartender for 25 years and has been TAM [Techniques in Alcohol Management] certified since 1990.


DeLysle testified she recalled Employee.  She said Employee would usually have "one" beer with his lunch.  DeLysle testified that Employee never stayed at the B&B after his lunch.  She does not recall him ever being intoxicated.  


Jeremy Ickes testified by video deposition taken September 10, 1998.  Ickes who currently works for Alaska Petroleum Contractors, said he had worked for Employer, off and on, for six years.  He worked for about seven weeks on the Kodiak project.  On the Kodiak project,  he testified, they worked from 7:00 am until 5:30 pm and had a one hour lunch break.


Ickes said there were "a lot of bad hands" who worked the Employer's Kodiak project.  He said lived on the boat with Employee.  Ickes testified Employee did not want to eat on the boat.  Ickes testified Employee "didn't eat much" but "drank a lot."  


On the day of the accident, Ickes testified Employee left the job at noon.  Ickes testified that it was not the first time Employee had not come back from lunch.  Later that night, Ickes said he and co-workers were in the galley when they heard Employee fall.  Ickes said they went outside and saw Employee attempting to stand up.  Ickes said Employee tried to explain what happened "but he'd hit his head and was drunker than --- was drunk."  


Ickes testified that while a co-worker (later identified as Wayne Karge) cleaned him up, Employee kept repeating "over and over and over" that he had "hit [his] gourd -- would have killed a lesser man."  Ickes said that on other occasions when Employee was drunk, he would also repeat himself, to the irritation of his co-workers.  Ickes testified that Employee's coordination was impaired, his speech was slow, his eyes were not focused, and he smelled of beer.  Ickes admitted, however, Employee usually smelled like beer.  "He stunk . . . He was a stinky guy."  


With regard to Employee's drinking habits generally, Ickes testified Employee would drink beer in the morning before going to work.  Ickes admitted on cross-examination, however, that Employee was able to work "okay" even though he drank in the morning before work.  In Ickes' opinion, Employee should have been fired even before the accident because of his drinking behavior.


Ickes said no one controlled drinking on the boat; but it was assumed they were not to drink while working.  Ickes testified that when the supervisor (Richard Derrickson) asked him to not drink in the morning, Employee replied "some people drink coffee and he drinks beer."


Ickes believes Employee's behavior after the accident was caused by his intoxication, not the injury to his head.  Ickes testified Employee refused to be taken to the hospital, and was even uncooperative when they attempted to treat the gash on his head.  In Ickes' opinion, Employee would have wanted to go to the hospital if he had not been so intoxicated, because he should have been more concerned about the seriousness of his injuries.  


Richard Derrickson testified by video deposition on October 26, 1998.  Derrickson, who was hired to "start the job" as the crew leader, testified Employee arrived about a week or two after he started in Kodiak.  Derrickson said he, Wayne Karge, and Ickes were the other workers on the boat the night Employee fell.


The day of the accident, Derrickson said, Employee left the job at lunchtime and did not return until that night, when he fell at about 9:30 or 10:00 p.m.  Derrickson said he did not know then, and still does not know, Employee's reason for not returning to work that afternoon after lunch.  Derrickson testified that it was not the first time Employee had failed to return from lunch, however.  The first time it happened, Derrickson went looking for Employee at the B&B and asked "if he wanted to work that day."  Thereafter, Derrickson said, he did not bother trying to track Employee down.  
Derrickson said there was plenty of work for Employee "stuffing bolts."  Derrickson said the weather was "okay" during the day of the accident; but that night it was raining.  


Derrickson testified that even though Employee would "pop" beers, and finish a six pack, before beginning work at 7:30 am, Employee did not appear impaired.  Nevertheless, for this reason, Derrickson would not allow Employee to run equipment.  Derrickson said this prohibition caused animosity between Employee and him.  Derrickson said Employee "intimidated" him because of his size.  


Derrickson contacted Employer about Employee's drinking and was instructed to send Employee home if the situation did not improve.  Derrickson testified that when he confronted Employee about his drinking, Employee became belligerent about the others smoking pot.   
Derrickson said Employee would occasionally drink alcohol with the others on the boat, but usually stayed to himself.  The only times Derrickson recalled Employee being drunk was at night.  Derrickson said Employee smelled "sour" during the day.     


When he heard Employee fall, his comment to Ickes and Karge was "sounds like Tommy's home."  Derrickson said that by the time they saw Employee, Employee "was staggering up the stairs."  When they offered to take Employee to a clinic for care, Employee said "oh no, I'm fine."  Derrickson testified Karge cleaned the gash on Employee's head, and applied iodine, even though Employee was uncooperative.  


Derrickson said the ladder was a "typical ladder" for most docks.  At low tide, the top of the wheel house is level with the dock.  


On the night of the accident, Derrickson testified that Employee smelled "like booze" and had "slurred speech."  Derrickson said Employee "was messed up, staggering around."  Derrickson testified Employee was drunk on a nightly basis and would not take care of himself.  Derrickson said he did not like being around Employee.  Derrickson testified that on the night of the accident, Employee was acting the same as he had on previous nights when he was drunk.  Derrickson testified that there was "no doubt" in his mind that Employee was intoxicated at the time of the fall.


In Derrickson's opinion, there was a combination of factors which lead to Employee's accident:  the ladder was "tricky," it was raining, Employee was leaning over to place his belongings on the top of the wheelhouse, and he was intoxicated.  


Derrickson said Employee's intoxication was a "significant" factor, in his opinion.  Derrickson testified that during the day, when Employee was not intoxicated, he had no trouble negotiating the ladder.  On cross-examination, however, Derrickson admitted that even when the climber was sober, the dock ladder posed a risk because of the rungs were usually slippery and the lighting was poor.      


With regard to his own and others' drinking habits, Derrickson said they would drink after work and occasionally smoke pot.  Derrickson denied any other drug use among the crew, although he did send one worker home for that reason.  Derrickson said he and others would only go to the B&B after work.     


  
Derrickson said Employee worked until noon the day after his fall.  Derrickson said Employee "stiffened up" the following day,  could not work, and needed to get treatment.  Derrickson made the decision to send to Employee home. 


Tony Slavish testified by video deposition, as a rebuttal witness for Employee, on November 2, 1998.  Slavish went to work for Employer after Employee left.  Slavish said Derrickson and Ickes were running the job until they were replaced by Dennis Cisco.  


Slavish lived in the wheelhouse while on the job.  He described the dock ladder as "dangerous."  Because of Kodiak's inclement weather, rain and snow, Slavish testified the dock and ladder were usually slick.  Additionally, Slavish said there was no lighting over the ladder, only one at the end of the dock.  Slavish said the ladder was not safe, whether the climber was drunk or sober, or even under perfect conditions.  Slavish said he slipped on the ladder both drunk and sober.  Sometimes, Slavish said, he climbed the ladder "drunker than a hoot owl."  He testified he "held on tight" sensing it was "dangerous.            


Slavish testified that he heard Cisco fall one night.  Slavish heard moaning, and when he went to investigate, he saw Cisco laying at the bottom of the dock ladder with a big gash on his head.  Slavish testified a package of beer had "smashed all around." Slavish testified he could not tell whether Cisco was intoxicated.  Slavish helped Cisco up the stairs, and thought the need for assistance was probably from the head injury.

  
Slavish testified there was no prohibition about drinking on the boat.  On one occasion the owner of the boat was with them while drinking.  Furthermore, Slavish testified Derrickson and Ickes smoked pot.


He testified he is personal friends with Employee and has known him since he was eight or nine years old.  Additionally, he and Employee have worked on "hundreds of jobs" together.


Slavish said he is familiar with Employee's drinking habits and his tolerance for alcohol.  Slavish said Employee is an alcoholic; that it takes "a lot" of beer for him to get drunk.  Slavish corroborated Ickes' testimony that Employee "usually smells of beer."  


Slavish said he has observed Employee impaired from alcohol.  Slavish testified that after drinking a twelve pack, Employee's speech will be slurred and he will have difficulty walking; after a case, Employee is visibly impaired.  Slavish testified he has not seen Employee intoxicated when working. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.235(2) states, in part:  "Compensation under this chapter may not be allowed for an injury proximately
 caused by intoxication of the injured employee . . . ."  The term "intoxication" is not specifically defined in the Alaska Workers' Compensation Act.  In Lechton v. Crusader Fisheries, AWCB Decision No. 89-0111( May 12, 1989; (rev. on other grounds, 4FA-89-853 Civ. January 22, 1991)), we determined "intoxication" is not a technical word, or one with a peculiar meaning.  Therefore, we applied a meaning in the context of its common usage.  We found "intoxication" is "[a] condition of being drunk, having the faculties impaired by alcohol." Webster's Ninth New Collegiate Dictionary (1984 ed.).  


AS 23.30.120(a)(3) states, in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the injury was not proximately caused by the intoxication of the injured employee . . . ."  Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  


First, Employee must attach the presumption with some evidence he was not intoxicated, that is he was not drunk and/or his faculties were not impaired, at the time he fell; and/or if intoxicated, his intoxication was not a proximate cause of the fall.  For the purpose of determining whether an employee has attached the presumption he was not intoxicated, we do not assess the credibility of witnesses or assess the weight we might give to an opinion.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989) and Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


Based on Employee's own testimony he was not drunk at the time of the fall, we find he has attached the presumption.  Additionally, based on Slavish's testimony he had also slipped on the ladder, although he did not fall, when he was both sober and "drunker than a hoot owl", we find Employee has attached the presumption his intoxication, if any, was not a proximate cause of his fall.    


To rebut the presumption, Employer must produce substantial evidence Employee was intoxicated and that his intoxication proximately caused his fall.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Evidence used to rebut the presumption, like evidence used to attach it, is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d  865, 869 (Alaska 1985).  


We find Employer has rebutted the presumption Employee was not intoxicated, and that his intoxication was not the proximate cause of his injury.  We base our finding on the testimony of Derrickson and Ickes that Employee was drunk at time he fell, based on their observations of Employee's behavior and the smell of alcohol about his person.  Furthermore, based on Derrickson's testimony that Employee's intoxication was a "significant" factor in causing him to fall, we find Employer has rebutted the presumption Employee's alleged intoxication was not a  proximate cause of Employee's fall.

 
In the third step of the usual presumption analysis, the employee must prove his claim, by a preponderance of the evidence, after the employer has rebutted the presumption.  Wolfer, at 870.  Specifically, the employee must prove the work was a substantial factor in bringing about the disability or need for treatment in order for his claim to be compensable.  Burgess, at 317.  


Applied to Section 235, however, this would mean Employee would have the burden of proving a negative; that is, he was not intoxicated when he fell, or if he was, his drunkenness was not a proximate cause of his fall.


In Naccarato v. Naccarato Construciton, AWCB Decision No. 97-0074 (March 26, 1997), the Board applied this analysis.  We disagree with the Naccarato panel's approach to application of the presumption under Section 120 as it relates to Section 235 for the reasons set forth below.


In Nickerson v. Veco, AWCB Decision No. 86-0129 (June 3, 1996), a Fairbanks panel determined the burden of proving an employee's intoxication is the proximate cause of an injury rests with the employer because Section 235 is an affirmative defense.  The Nickerson panel stated:    



Given our finding that the defendants have overcome the presumption . . ., the employee must prove all the elements of his claim for benefits by a preponderance of the evidence.  [Citations omitted.].  However, when the presumption that the injury was not proximately cause by intoxication drops out, the defendants must still prove the affirmative defense at AS 23.30.235. [Citations omitted.].

Id., at 3.


An Anchorage panel came to the same conclusion and more thoroughly explained the basis for its decision.  In Beebe v. Nabors Alaska Drilling, AWCB Decision No. 87‑0039 (February 1987), the Board stated:



Professor Larson also states in his treatise . . .  'Since intoxication is an affirmative defense, the burden of proof of intoxication and the requisite degree of causation is on the employer. . . .' (footnotes omitted). Using Professor Larson's analysis, the employer must prove by a preponderance of the evidence that the injured employee was intoxicated and that the intoxication had a sufficient causal relationship to the injury. (In the context of AS 23.30.235(2), proximate cause.) The general need of an employer to prove affirmative defenses in the context of workers' compensation was recognized by the court in Anchorage Roofing Co., Inc. v. Gonzales, 507 P.2d 501, 504 (Alaska 1973). 'If an affirmative defense to the claim is asserted by the employer, then he has the burden of proof as to such defense.'  



The Board's analysis is complicated, however, by AS 23.20.120 and the court's construction of this provision in a series of cases culminating in VECO, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985). . . . When the presumption of compensability has been successfully rebutted, it drops out and the employee must prove all elements of his case by a preponderance of the evidence. Miller v. ITT Arctic Services, 577 P.2d at 1046. (footnote omitted).  Following the rationale of the court, once the employer rebutted the presumption of AS 23.30.120(a)(3) with substantial evidence, the applicant would have to prove by a preponderance of the evidence that intoxication was not the proximate cause of his injury.  



The Board finds the result of this rationale, if followed in the context of the intoxication defense, would be incongruous. If the legislature had been silent on the question of intoxication proximately causing injuries, the employer would clearly have the burden of proving the affirmative defense of intoxication by a preponderance of the evidence.  Since the legislature has 'aided' employees by presuming any intoxication was not the proximate cause of the injury, the employer must produce substantial evidence to make the employee disprove intoxication as the proximate cause of his injury.  The Board concludes that, despite the suggestion otherwise in VECO, the employer must prove by a preponderance of the evidence that the applicant was intoxicated and that his injury was proximately caused by his intoxication. The Board relies upon Anchorage Roofing and general principles described by Professor Larson in reaching this conclusion.


We agree with the Beebe panel.  We find Section 235 is an affirmative defense.  Evidentiary concerns also make it prudent to place the burden of proving an affirmative defense on the party asserting it, rather than expecting the party against whom it is asserted to prove a negative.  Therefore, we conclude Employer must prove Employee was intoxicated and, his intoxication proximately caused his accident, by a preponderance of the evidence, in order to prevail.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


We find Employer has met its burden of proof with regard to Employee's intoxication at the time of the accident.  We base our finding on the testimony of Derrickson and Ickes about Employee's behavior following the accident, and its similarity to his behavior on other occasions when he was intoxicated.  We find Employee's testimony, as it relates to his drinking behavior generally, or his drunkenness on the night of the accident, is not credible.  AS 23.30.122.  We also give very little weight to the DeLysle's testimony because she only worked the early shift.  


We find Employer has not met its burden of proof with regard to whether Employee's intoxication on the night of the accident was a proximate cause of his injuries.  Although Derrickson testified Employee's intoxication was a "significant" factor in causing Employee's fall, we give greater weight to Slavish's testimony he and Cisco had both slipped on the ladder; Derrickson's testimony the ladder was slippery when wet, and the night of the accident it had been raining; and Employee and Ickes' testimony there was poor lighting in the area.  Based on such testimony, we find Employee was exposed to an inherently dangerous situation by virtue of the living quarters Employer provided at remote site.  Under such a circumstance, we find intoxication (particularly when it is condoned by an employer) is not less likely to be a proximate cause of an injury.  We find, reviewing the record as a whole in this specific claim, the inherent danger the dock ladder posed diminished the causal effect of Employee's drunkenness to such an extent, it was not a proximate cause of his accident.  Accordingly, we conclude Employee's claim for benefits is not barred by AS 23.30.235.  


AS 23.30.145 provides:



(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.  


Our regulation, 8 AAC 45.180(f), provides in part:


    The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at hearing on the claim.  The applicant must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 


We find Employee's claim for benefits was controverted in its entirety and no benefits have, as yet, been paid.  We find Attorney Coe has provided valuable legal services on Employee's behalf, and has successfully prevailed against Employer's Section 235 defense.  AS 23.30.145.  We find Attorney Coe has not, however, filed an affidavit of fees as required by 8 AAC 45.180 in order for us to award a "reasonable fee."  By stipulation of the parties, we were asked only determine whether AS 23.30.235 barred Employee's claim for benefits.  Therefore, we defer any consideration regarding the amount of any attorney fees award until such time as the parties request it.


ORDER

Employee's claim for benefits, including attorney fees under AS 23.30.145, is not barred by operation of AS 23.30.235. 


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rhonda Reinhold, Designated Chairman



___________________________________



Marc Stemp, Member



___________________________________



Valerie Baffone, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Tommy Cottrell, employee / applicant; v. Northern Rental Services, Inc., employer; and Umialik Ins. Co., insurer / defendants; Case No. 9727569; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Brady D. Jackson, III, Clerk

�








     �Although the report of injury states the accident occurred on November 4, 1997, the parties agree the accident actually happened two days before.  


     �Former AS 23.30.235 provided; "No compensation may be paid if the injury was occasioned solely by the intoxication of the employee  . . . ."  (Emphasis added.).  AS 23.30.235, as amended, became effective July 1, 1982. 





