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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES A. BLUE,




)








)




Employee,


)




  Applicant,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9709864

STATE OF ALASKA, 



)


 & 9721859

DEPARTMENT OF CORRECTIONS,

)


(Self-insured)



)
AWCB Decision No. 98-0301 






)




Employer,


)
Filed with AWCB, Fairbanks








)
December 2, 1998



v.




)








)

ICE ALASKA,
 



)











)




Employer,


)









)



and




)








)

ALASKA NATIONAL INSURANCE CO.

)











)




Insurer,


)





  Defendants.

)

 __________________________________)


We heard the applicant's claim of employee status in Fairbanks, Alaska, on November 12, 1998.  Attorney Michael Steppovich represented the applicant.  Assistant Attorney General Paul Lisankie represented the Alaska Department of Corrections; and attorney Timothy McKeever represented Ice Alaska and Alaska National Insurance Co.  We closed the record at the conclusion of the hearing. 


ISSUE

Was the applicant an employee of either of the defendant employers at the time of his injury?


SUMMARY OF THE EVIDENCE

The applicant was incarcerated at the Palmer Correctional Center by the State of Alaska.  Near the end of his sentence, the applicant was permitted to transfer to the North Star Center, a half-way house in the Fairbanks area, operated by Allvest Corp. under contract with the state.  The applicant had a job with Action Auto in Fairbanks, arranged to begin when his sentence was completed.


Residents at the North Star Center are required to perform community service as a condition of living there, instead of living in the prison.  The North Star Center staff arrange and assign unpaid community service opportunities to the inmates.  The applicant had 14 days of community service to perform before the completion of his incarceration.  During this time he served at the Salvation Army and at Ice Alaska.


Ice Alaska is a nonprofit, tax-exempt organization which arranges and operates an annual ice carving festival.  It has a small paid organizational staff, but most of the work is done by volunteers from the community. 


A forklift injured the applicant's hand on March 23, 1997, while he was volunteering at Ice Alaska, preparing and storing ice blocks.  He underwent hand surgery; and was returned to Palmer Correctional Center to complete his sentence, on or about May 16, 1997.  The Department of Corrections provided all medical care while he was an inmate.  


At the hearing, the applicant testified he operated a man lift and a chainsaw, and performed laborer duties while working at Ice Alaska.  He testified Ron Sheets normally assigned him his work at Ice Alaska.  He testified he was usually taken to the work site by the North Star Center van, but was picked up by an Ice Alaska van a couple of times.  North Star Center normally packed his lunch, but food was also provided at Ice Alaska. 


Hoa Brickley, Business Manager for Ice Alaska, testified her employer has only two employees; although the Ice Festival is a very large community event, the vast majority of the work (moving ice, preparing lighting, cooking food, etc.) is done by volunteers from the community.  She testified that Ron Sheets is a volunteer himself.  She testified that private individuals, businesses, the National Guard, the Air Force, and North Star Center all send volunteers.  No volunteers are ever paid, though some food and warm drinks are provided. 


The applicant filed a Report of Occupational Injury or Illness on May 27, 1997, listing Ice Alaska as his employer. On October 15, 1997, the applicant filed a Report of Occupational Injury or Illness, listing the Alaska Department of Corrections as his employer.  On June 30, 1998, the applicant filed Applications for Adjustment of Claim against the Department of Corrections and Ice Alaska, requesting temporary total disability benefits, permanent partial impairment benefits, medical benefits, transportation, penalty, interest, reemployment benefit, attorney fees, and legal costs. 


The claims were combined.  In a Prehearing Conference Summary, dated September 24, 1998, the parties stipulated to a hearing on November 12, 1998, on the threshold issue of the applicant's employee status.  The parties submitted briefs, and offered oral argument at the hearing.  The employee submitted an affidavit of attorney fees and costs, and a supplement. 


The applicant argued the state Department of Corrections and Ice Alaska jointly, or severally, employed the applicant with an implied contract, controlling the time, manner, and location of his work as a laborer for their benefit.  He argued his work should be regarded as employment under the criteria developed by the Alaska Supreme Court decision in Childs v. Kalgin Island Lodge, 779 P.2d 310, 314 (Alaska 1989).  


He cites Professor Arthur Larson concerning a trend, in some other states, to recognize working prisoners as employees for purposes of workers' compensation.  Although Alaska statutes specifically exclude from workers' compensation coverage prisoners engaged in "productive employment" (AS 33.30.191) or in a "correctional industries program" (AS 33.32.040), he contends his work with Ice Alaska did not fall within either of those definitions.


Ice Alaska argued the applicant had no express or implied contract of hire, as required by Childs.  The applicant's relation to Ice Alaska was as a volunteer, and he could not be entitled to workers' compensation benefits under City of Seward v. Wisdom, 413 P.2d 931, 938 (Alaska 1966).  It also argued the applicant's voluntary service fell within the definition of "part-time or transient help" at AS 23.30.230(a)(3), excluding him from workers' compensation coverage.


The Department of Corrections argued the applicant was a prisoner engaged in "productive employment" under AS 33.30.191(d)(6) outside of a "correctional industries program", and was consequently excluded from workers' compensation coverage.  It argues that the applicant was voluntarily performing services for another organization, and no contract of employment existed under the courts criteria in Childs.  Under Alaska Pulp Corp. v. United Paperworkers International Union, 791 P.2d 1008, 1010 (Alaska 1990), a contract of hire is an absolute prerequisite to workers' compensation coverage. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."   


AS 23.30.265 provides in part:


(12) "employee" means an employee employed by an employer as defined in (13) of this section;


(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

See also 8 AAC 45.890.


The Alaska Supreme Court also held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  We have followed the court's rationale, applying the presumption to the question of employee / employer relationships.  Buswell v. New Hope Ministries, AWCB Decision No. 96-0012 (January 5, 1996).  But see, Malone v. Lake and Peninsula Borough School District, AWCB Decision No. 95-0337 (December 7, 1995).  


We find the applicant's testimony concerning his work with Ice Alaska is evidence that he had an employment relationship with Ice Alaska and /or the Department of Corrections.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.  Nevertheless, we find Ms. Brickley's testimony concerning the voluntary nature of the work, and the state's analysis of the work as "productive employment" under AS 33.30.191(d)(6), is substantial evidence rebutting the presumption.  Consequently the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.

  
Before an employee / employer relationship arises for the purpose of workers' compensation, an express or implied contract of employment must exist.  Alaska Pulp Corp., 791 P.2d at 1010; Childs, 779 P.2d at 313.  


The formation of an express contract requires four elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration and an intent to be bound. Id. See also Hall v. Add‑Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).  An implied employment contract has the same four elements, but it is a relation formed from "the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act." Childs, 779 P.2d at 314 (citing 9 W. Jaeger, Willston on Contracts sec. 1012, at 4-5 (3d ed. 1967)(quoting Zehr v. Wardall, 134 P.2d 805 (6th Cir. 1943)).  A volunteer position, standing alone, does not establish an employee/employer relationship for the purposes of the Alaska Workers' Compensation Act. Childs, 779 P.2d at 313; Wisdom, 413 P.2d at 938.



Based on our review of the entire record, we find essential contractual elements are missing from the applicant's relationships with the state and with Ice Alaska.  We find the applicant was clearly a volunteer as far as Ice Alaska was concerned.  Ice Alaska offered no consideration to the applicant, or to it's other volunteers.  We find the hot drinks and food offered to the volunteers are de minimis, and not legally significant.  We conclude the applicant had no express or implied contract of employment with Ice Alaska.


Similarly, we find the Department of Corrections did not offer the applicant the state's consent to act on its behalf, subject to its control.  Alaska Pulp Corp., 791 P.2d at 1010.  Based on the preponderance of the evidence, we find the employee performed voluntary service to community organizations in order to live at the halfway house.  We find he did not work on state projects, or under the direction and control of the state in his volunteer work.  Although, as a prisoner, the applicant was always under the potential control of the Department of Corrections, in this case any control was exercised over him as a prisoner, not as an employee.  The Ice Alaska effort was not a state project.  The Department of Corrections was not involved in the development, planning, funding, or execution of the ice festival.   We conclude the applicant had no express or implied contract of employment with the Department of Corrections.


In the absence of an employment contract with either employer, the parties' other arguments are moot.  We decline to address the other issues.


Because we find no express or implied employment contract with either employer, we conclude the employee's claims are not compensable.  Under AS 23.30.145 we must also conclude the employee is due no attorney fees or costs for this proceeding.     


ORDER

The applicant had no express or implied contract of employment with either the Alaska Department of Corrections or Ice Alaska.  The employee's claims are not compensable, and are denied and dismissed.  


Dated at Fairbanks, Alaska this   2nd day of December, 1998.




ALASKA WORKERS' COMPENSATION BOARD




William Walters, Designated Chairman




John Giuchici, Member




Dorothy Bradshaw, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.  A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of James A. Blue, employee / applicant; v. State of Alaska, Department of Corrections, (Self-insured) employer; v. Ice Alaska, employer; and Alaska National Insurance Co., insurer / defendants; Case Nos. 909864 & 9721859; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this  2nd  day of  December, 1998.




Lora J. Eddy, Clerk
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