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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SHAWN A. ROBERTS,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9404007

TANANA CHIEFS CONFERENCE, INC.,
)









)
AWCB Decision No.98-0302




Employer,


)    Filed in Anchorage, Alaska.








)    On December 2, 1998.



and




)








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



On November 18, 1998, we heard Employee's claim in Anchorage, Alaska.  Attorney Michael Jensen represented Employee.  Attorney Richard Wagg represented Tanana Chiefs Conference, Inc., and Alaska National Insurance Company (Employer).  We held the record open until November 25, 1998, to allow Employee's attorney sufficient time to submit a final affidavit of fees and costs.  We closed the record on December 1, 1998, when we next met.


ISSUES


(1.)
Did Employee's February 16, 1994 injury occur in the course and scope of her employment?



(2.)
Is Employee entitled to attorney fees and costs?


SUMMARY OF EVIDENCE AND ARGUMENTS


On July 15, 1991, Employer hired Employee to work at its Ft. Yukon facility as a nurse practitioner and emergency response provider.  Employee testified Employer provided all of the facilities at the Ft. Yukon site, including a clinic, ground transportation, helicopter, portable communication radios, employee housing, furniture, linens, etc.  Employee testified she worked a two-week rotational schedule, i.e., two weeks on and two weeks off.  During her rotations, Employee worked Monday through Friday from 8:00 a.m. until 5:00 p.m., and was on-call 24 hours per day after each regular shift as well as each Saturday and Sunday.  According to Employee, her compensation package included wages for all 14 days of her two-week rotation (whether or not she was called to the clinic on an emergency during her 24-hour on-call duty), room and board, and per diem for food.  



Because Employee was an emergency response provider, Employer insisted she meet a five minute response requirement.  Employee testified she was not allowed to leave her Employer-provided housing unless she took a portable radio, was in an Employer-provided vehicle, and could respond to a call within five minutes.  Employee further testified she was reprimanded on one occasion regarding this policy.  Specifically, Employee's supervisor Paul Finch, P.A., informed Employee that a citizen of Ft. Yukon reported Employee was seen snow skiing.  P.A. Finch also told her that per Ron Gould, Regional Director, she could not snow ski because as an emergency response provider she could not respond to a call within five minutes if she was skiing.



Employee testified exercise was an important part of her day while working at Ft. Yukon.  She explained the exercise kept her physically conditioned, mentally alert, and kept her from going "stir crazy" during the extended periods of darkness and extreme cold temperatures.  In 1992, Employee asked Gould to pay for the shipment of her NordicTrak exercise unit to Ft. Yukon.  Gould agreed to pay for the shipment.  



In February 1994, Ft. Yukon averaged approximately two hours of daylight, and temperatures at -50 degrees Ferenheidt.  Employee testified that because she could not ski outdoors, she increased her indoor exercise routine to include calisthenics.  On February 16, 1994, while doing sit-ups, Employee felt a pain in her right buttock.  Employee testified she did not exercise the next day.  On February 18, 1994, Employee again did sit-ups and felt pain.



Employee testified she never specifically asked Employer for permission to perform sit-ups.  Employee nonetheless believed Employer knew of her exercise habits because: (1) Gould approved and paid for shipment of her NordicTrak to Ft. Yukon; (2) her supervisor, P.A. Finch, came to her home and used her NordicTrak several times; and (3) Gould forbid Employee to snow ski, but did not restrict any other form of Employee's exercise.



Employee testified that following her February 1994 injury, she began experiencing pain down her right leg, increasing pain in her low back, and a cramping pain.  Employee took Motrin and sat on a heating pad to lessen the pain.  Although the pain subsided, weakness set in.  Employee went to the emergency room in Soldotna and was thereafter referred to Stephen S. Tower, M.D.  Dr. Tower recommended conservative treatment.



On April 15, 1994, Dr. Tower released Employee to her work as a nurse practitioner without restrictions.  Dr. Tower also anticipated Employee would be medically stable, for purposes of obtaining a permanent partial impairment (PPI) rating, within three to four months.
  



Employee testified Dr. Tower referred her to John C. Godersky, M.D., for a second opinion.  On May 4, 1994, Dr. Godersky diagnosed a right S-1 radiculopathy and degenerative disc disease in the lower three lumbar discs.  Dr. Godersky stated surgery was not necessary, and recommended Employee continue her back and abdominal muscle strength and flexibility exercises.



On October 17, 1994, Employee was seen by Shawn Hadley, M.D.
  Dr. Hadley diagnosed resolving right S-1 radiculopathy, scoliosis, and degenerative disc disease.  Dr. Hadley also recommended a physical therapy program three to four times per week.



Employee testified she exercised her one change of physicians in February 1995, and was seen by Edwin L. Laurnen, M.D., in Seattle, Washington.  According to Employee, Dr. Laurnen is a specialist in chronic back disorders complicated by scoliosis.
  An unsigned medical report from Washington Orthopaedic Services, Seattle Orthopaedic Division, is in Employee's file.  It is not clear to us whether Dr. Laurnen authored the report.



On February 24, 1997, Lavern Davidhizar, D.O., saw Employee for purposes of a PPI rating.  Dr. Davidhizar confirmed Employee's injury, sustained while exercising at Ft. Yukon, was the cause of her present herniated disc and difficulties.  Dr. Davidhizar determined Employee was medically stable since January 1, 1997, and had a seven percent whole person PPI rating.



In December 1997, Dr. Tower referred Employee to Davis C. Peterson, M.D.  Dr. Peterson recommended an updated MRI scan of the lumbar spine and reevaluation.  On January 6, 1998, Employee returned to Dr. Peterson with the results of the MRI scan.  Dr. Peterson noted the MRI showed "three-level lumbar degenerative changes, most severe at the lower two levels" and recommended conservative treatment "unless she develops fixed or progressive radiculopathy and sciatica unresponsive to anti-inflammatories or epidurals."



Employee argued her injury occurred in the course and scope of her employment, and was compensable under AS 23.30.265(2) and the "remote site doctrine".
  Employee specifically argued: (1) she was at an Employer-provided facility at a remote site; (2) she worked 24 hours per day, each and every day of her two-week rotations; (3) Employer demanded she always meet a five-minute response requirement; and (4) Employer sanctioned her exercise because it paid to ship her NordicTrak to her, and did not restrict any form of exercise except snow skiing.  Employee also requested actual attorney fees and costs.



Employer controverted all benefits on July 21, 1995 and January 3, 1997.  At the hearing, Employer conceded: (1) the injury occurred at an Employer-provided facility at a remote site; and (2) Employee's medical treatments and PPI rating were reasonable.  Employer's only argument was that Employee's injury did not occur in the course and scope of employment because performing sit-ups, as part of her own personal exercise program, was not an Employer-sanctioned activity as required under AS 23.30.395(2).  Employer did not object to Employee's affidavit of attorney fees and costs. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
DID EMPLOYEE'S FEBRUARY 16, 1994 INJURY OCCUR IN THE  COURSE AND SCOPE OF HER EMPLOYMENT?



The Alaska Workers' Compensation Act (Act) provides for payment of medical benefits to employees who are injured in the course and scope of their employment.  Under the Act, "injury" means "accidental injury . . . arising out of and in the course of employment."
  The term "arising out of and in the course of employment" is defined in AS 23.30.395(2), which provides:



"Arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes recreational league activities sponsored by the employer, unless participation  is required as a condition of employment, and activities of a personal nature away from employer‑provided facilities.  (Emphasis added).



In his treatise, Professor Larson discusses the intertwined concepts of "arising out of employment" and "in the course of employment."  Professor Larson states:



[T]o make the task of construction easier, the phrase was broken in half, with the "arising out of" portion construed to refer to causal origin, and the "course of employment" portion to the time, place, and circumstances of the accident in relation to the employment.




. . . .




In practice, the "course of employment" and "arising out of employment" tests are not, and should not be, applied entirely independently; they are both parts of a single test of work-connection, and therefore deficiencies in the strength of one factor are sometimes allowed to be made up by the strength in the other.




. . . .




When an employee is required to live on the premises, either by his contract of employment or by the nature of the employment, and is continuously on call (whether or not actually on duty), the entire period of his presence on the premises pursuant to this requirement is deemed included in the course of employment.
 . . . Injuries to employees required to live on the premises are generally compensable if one of the two following features is present: either the claimant was continuously on call, or the source of injury was a risk distinctly associated with the conditions under which the claimant lived because of the requirement of remaining on the premises.
  (Emphasis added). 



In a number of cases over past years, the Alaska Supreme Court comprehensively expanded its rule of the "remote site doctrine."  The general concept was that injuries or fatalities which are sustained while engaging in or incident to reasonable recreational activities at remote sites, are compensable.  In Anderson v. Employers Liability Assurance Corp., 498 P.2d 288 (Alaska 1972), the Court explained the remote site doctrine:



An outgrowth of these rules is the doctrine which has emerged in cases concerning resident workers on overseas construction projects, at isolated locations and at work premises which are relatively remote from the normal amenities of civilization.  In an impressive number of cases compensation has been awarded for injuries occurring while the employee was pursuing recreational activities, even at locations not immediately adjacent to the job site or the living quarters.  Although it is often possible for a resident employee in a civilized community to leave his work and residential premises to pursue an entirely personal whim and thereby remove himself from work‑connected coverage, the worker at a remote area may not so easily leave his job site behind.  The isolation and the remote nature of his working environment is an all encompassing condition of his employment.  The remote site worker is required as a condition of his employment to do all of his eating, sleeping and socializing on the work premises.  Activities normally totally divorced from his work routine then become a part of the working conditions to which he is subjected.  For these reasons many courts have concluded that when an employee is working a remote area far from family and friends and the normal recreational outlets available to the working man, his recreational activities become an incident of his employment.



In Anderson, the Supreme Court relied on two federal cases.  In the first case, O'Keeffe v. Smith, Hinchman & Grylls Associates, 380 U.S. 359 (1965), an office employee under government contract drowned in a boating accident during off hours while helping a friend build a beach away from the site of employment.  The U.S. Supreme Court noted:



[T]he Deputy Commissioner was correct in his finding that the conditions of the deceased's employment created a zone where the deceased Ecker had to seek recreation under exacting and unconventional conditions and that therefore the accident and death of the decedent arose out of and in the course of employment.
 

In the second case, Pan American World Airways, Inc. v. O'Hearne, 335 F.2d 70, 70‑71 (4th Cir. 1964), the Court of Appeals awarded compensation to an employee killed in an automobile accident which occurred while returning to a defense base from a bar in a nearby town:



Considering the distant place of employment, the sparsity of population and limited area of the island, the Commissioner determined that the group, including the present decedent, were justified in looking for recreation beyond the confines of their habitat.  In the circumstances of his employment‑residence, the Commissioner thought, Smith was only 'doing what he (might) reasonably be expected to do.' In short, that his brief exit was 'an incident of the service.
  



In M‑K Rivers and Alaska Pacific Assurance Co. v. Robert Schleifman, 599 P. 2d 132 (August 1979), the Alaska Supreme Court awarded compensation to a claimant who was injured in a motorcycle accident while en route to town on the highway, to cash his paycheck.  The Court stated, "This residency requirement presents a special situation where certain reasonable activities must be deemed incidents of employment even though those same activities, if conducted at a non‑remote site, might not be held to be work‑related."
 



The Board followed the Alaska Supreme Court, adopting the remote site rule in a number of cases.
  Nevertheless, following these cases the Alaska State Legislature amended and renumbered AS 23.30.265(2).  We interpret the adoption of the new, more narrow definition of "course and scope of employment" to show the legislature's intent to restrict coverage to only those activities specified in AS 23.30.265(2), now AS 23.30.395(2).
  We must therefore determine whether Employee was injured either while performing activities "at the direction or under the control of the employer" or which were "employer-sanctioned activities at employer-provided facilities."
  



Under the Act, there is a presumption of compensability for an employee's injuries.  AS 23.30.120(a) provides, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if Employee makes a minimal showing of a preliminary link between the disability and employment.
  



To make a prima facie case, Employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
 



In this case Employee testified she worked at an Employer-provided facility, at a remote site, 24 hours per day, with an Employer-imposed five minute response time during her two-week rotations.  Furthermore, Employee testified Employer paid for the shipment of her personal NordicTrak to her in Ft. Yukon, and only restricted her from snow skiing with respect to physical exercise.  We find Employee's testimony raises the presumption of compensation under AS 23.30.120.



To overcome the presumption once it attaches, Employer must present substantial evidence that the claim is not work-related.
  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."
  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence that the disability is not work-related; or (2) eliminating all reasonable possibilities that the disability is work-related.
   



In Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985), the Supreme Court held that the same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the Supreme Court stated, "If medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."



On cross-examination, Employee testified she never asked permission to perform sit-ups during her two-week rotations at the Employer-provided facilities at Ft. Yukon.  Employee also testified she never discussed with Employer the details of her exercise practices.  Based on this testimony, we find Employer presented substantial evidence to rebut the presumption of compensation under AS 23.30.120.  



Because Employer produced substantial evidence that Employee's injury was not work-related, the presumption drops out, and Employee must prove all elements of her case by a preponderance of the evidence.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  The weight to be accorded a doctor's testimony must take place after a determination of whether the presumption has been overcome.
 



Under AS 23.30.122, we find Employee to be a credible witness.  Based upon Employee's testimony, we find that during her two-week rotations Employee lived and worked at an Employer-provided facility at a remote site.  We also find Employer paid Employee wages for the entire 14 days of her two-week rotation.  We further find Employee was continuously on-call during her two-week rotations.  We find Employer pervasively limited and controlled Employee's activities at the Employer-provided facility at Ft. Yukon because of Employer's five-minute response requirement.  We also find Employer knew and approved of Employee's exercise in general because it paid to ship Employee's NordicTrak unit to her at Ft. Yukon.  We find the only Employer-imposed restriction on Employee's physical exercise was snow skiing.  Because Employer did not restrict any other form of exercise, we find Employer sanctioned Employee's calisthenic exercises, including sit-ups.  

Therefore, under AS 23.30.395(2), we find Employee was injured while engaged in an activity that was both "under the control of the employer," and an "employer‑sanctioned activity at an employer‑provided facility", while continuously on-call at a remote site.  We therefore conclude that Employee was injured in the course and scope of her employment.

II.
IS EMPLOYEE ENTITLED TO ATTORNEY FEES AND COSTS?



AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.



In order to recover attorney's fees in excess of the statutory minimum, 8 AAC 45.180(b) provides, in pertinent part:



An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.



Our regulation, 8 AAC 45.180(d)(2), sets forth the criteria to be considered when attorney fees are awarded under AS 23.30.145(b), and provides:



In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.



8 AAC 45.180(f) governs the award of legal costs and provides, in pertinent part, as follows:



The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.



We find Employer controverted and resisted payment of Employee's compensation benefits.  We find the nature of this claim was litigious.  We find Employee prevailed on the issue she brought before the Board, and is therefore entitled to an award of attorney's fees.  The attorney's affidavits were timely filed, and itemized legal costs.  The total for attorney and paralegal billable hours was $6,181.00, plus costs of $80.00.  



After reviewing the affidavits, we find Employee's attorney fees and related legal costs comport with the nature, length, and complexity of the services performed.  We further find the fees and legal costs were reasonable and necessary.  We conclude, under AS 23.30.145, Employee is entitled to the requested attorney fees and legal costs.


ORDER


(1)
Employee suffered an injury on February 16, 1994, in the course and scope of her employment under AS 23.30.395(2).  Employee's claim for workers' compensation benefits is compensable.



(2)
Employer shall pay Employee's attorney fees and costs.


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Gwendolyn Feltis, Designated Chairman



___________________________________



John Abshire, Member



___________________________________



Phil Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Shawn A. Roberts, employee / applicant; v. Tanana Chiefs Conference, Inc., employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9404007; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Debra Randall, Clerk
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     �Employee testified that she had experienced other back pain prior to February 1994.  Specifically, at age 15, Employee injured her back pulling a washing machine.  At age 17, Employee hurt her back while cutting down a tree.  At age 20, she injured her back working in a sawmill.  In 1985, Employee injured her back while jogging.  Finally, Employee testified there were approximately 12 other back incidents after 1985.  See Employee's Deposition at 19 (September 25, 1998).


     �See Dr. Tower's Chart Notes (April 15, 1994).


     �See Dr. Godersky's letter to Dr. Tower (May 4, 1994).


     �Because we are only determining whether Employee was injured in the course and scope of her employment, we do not here address whether Dr. Hadley was, or was not, Employer's independent medical examiner.


     �See Dr. Hadley's Report at 3 (October 17, 1994).


     �See Employee's Hearing Brief at 3-4. 


     �See Dr. Davidhizar's letter (February 24, 1997).


     �See Dr. Peterson's Chart Notes (January 6, 1998).


     �AS 23.30.265(2) was amended by the Alaska State Legislature, effective July 1, 1982, and subsequently renumbered as AS 23.30.395(2) in 1996.


     �See AS 23.30.395(17).


     �2B A.Larson, The Law of Workmen's Compensation, Sec. 6.10 at 3-3 (1994).


     �Id., Sec. 29.00 at 5-501.


     �Id., Sec. 24.00 at 5-245.


     �Id., Sec. 24.10 at 5-246.


     �O'Keefe, 380 U.S. at 363.


     �O'Hearne, 335 F.2d at 70-71.


     �Schleifman, 599 P.2d at 135.


     �See Barth V. RCA/OMS, AWCB No. 80�0197 (July 1980); Copple v. RCA Alascom Inc., AWCB No. 80�0126 (May 1980).


     �See Lechton v. Crusader Fisheries, AWCB Decision No. 89-0111 (May 12, 1989)(citing Gerwer v. Alaska Marine Highway, AWCB Decision No. 87-0133 (June 12, 1987), rev. on other grounds 4FA-89-853 Civil (Jan. 22, 1991)).


     �AS 23.30.395(2).


     �See Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


     �See Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


     �See Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).


     �Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976)(quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).


     �See Norcon, Inc. v. Alaska Worker's Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994)(quoting Grainger v. AWCB, 805 P.2d 976, 977 (Alaska 1991)).


     �Wolfer, at 869.


     �Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


     �Norcon, 880 P.2d at 1056.





