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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAY MYERS,




)








)




Employee,


)




  Applicant,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9519073

ALASKA RAINBOW LODGE,


)









)
AWCB Decision No. 98-0303


Employer,



)








)



and




)
Filed in Anchorage, Alaska








)
on December 4, 1998.

EAGLE PACIFIC INS. CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



On October 22, 1998, in Anchorage, Alaska, we heard Employer's July 27, 1998 Petition to Dismiss Employee's claim. Attorney Joseph Cooper represents Employer.  Employee is not represented and did not appear at the hearing.  Employer alleges Employee did not comply with the Board's June 15, 1998 Interlocutory Decision and Order, AWCB Decision No. 98-0150 (Myers I).  


In Myers I, at 6, the Board expressed its concern Employee may not have received notice of the May 1998 hearing.  The Board advised Employee to seek modification of its decision, on or before November 7, 1998, in accordance with AS 23.30.130.  


We are also concerned Employee may not have received notice of the present hearing.
  Therefore, at the present hearing we advised Employer we would leave the record open, until the first day on which the Board next met after November 7, 1998, to determine whether Employee would seek modification of Myers I.  Accordingly, we closed the record on November 17, 1998.



ISSUES

1. Should we proceed with the hearing in Employee's absence?


2. Should we dismiss Employee's claim for refusal to comply with our June 15, 1998 order in Myers I directing Employee cooperate with Employer's discovery requests?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee's August 31, 1995 Notice of Occupational Injury or Illness  says he injured himself on August 28, 1995, while repairing an outboard motor.  Employer's August 31, 1998 response states it doubted the validity of the claim because Employee did not notify it of any injury until "after Employee was fired for drinking on the job."  (Id.).  Nevertheless, Employer accepted the injury as compensable and paid temporary total disability (TTD) benefits at the weekly minimum rate of $110.00.  (October 9, 1995 Compensation Report.)  


On November 20, 1995, Employer filed a Controversion Notice and refused to pay further time loss benefits, alleging Employee did not attend a physical examination by a doctor of its choice, and did not cooperate with their request for discovery.  Specifically, Employee refused to disclose the name of his attending physician.  The last payment of TTD was made on November 7, 1995.  (November 20, 1995 Compensation Report.)


Employee's February 1, 1996 Application for Adjustment of Claim asserts he injured his low back, neck and right arm/shoulder on August 28, 1995 in the course and scope of his work for Employer.  Employee also requested a compensation rate adjustment and a penalty because Employer unfairly or frivolously controverted his claim.  (February 1, 1996 Application for Adjustment of Claim.)


Employer's February 22, 1996 Controversion denied all benefits, stating Employee did not suffer an injury or, if he did, the injury did not happen while he was working.  They also alleged Employee refused to be examined by their choice of physician.


Employee participated by telephone in a January 28, 1998 prehearing conference.  The January 28, 1998 Prehearing Conference Summary states Employee did not want to tell Employer the name of his attending physician.  On February 11, 1998 Employer mailed Employee a letter asking him to respond by giving information about his medical treatment in the past 10 years, information about his employment in the past 10 years, the names of the witnesses to his alleged injury, and his source of income after leaving his job with Employer.  Employer enclosed releases for Employee to sign and return.  


By signing the releases, Employee would have given Employer the right to get information from the Social Security Administration (SSA), copies of Employee's tax returns from the Internal Revenue Service (IRS), medical and vocational rehabilitation records, unemployment insurance (UI) records, and employment records.


A March 3, 1998 Prehearing Conference Summary states Employee participated by telephone, and was trying to get an attorney to represent him.  The summary also indicates he received Employer's releases, but was awaiting information before acting on them.  Employee continued to withhold the name of his attending physician.  Employer warned Employee it "may petition the board to compel discovery."  Employer's March 10, 1998 Petition asks the Board to order Employee to respond to its February 11, 1998 letter requesting informal discovery, and to execute release of information forms.


An April 7, 1998 Prehearing Conference Summary states Employee did not appear in person, or by phone.  Our staff phoned him at the last known number but got a recording to contact another number.  There was no answer at the other number.  


Employee did not oppose Employer's April 7, 1998 Affidavit of Readiness for Hearing.  Our staff mailed notice of the May 27, 1998 hearing to Employee's last address of record.  The notice was sent both by regular mail and by certified mail, return receipt requested.  The notice by certified mail was returned to us bearing a U.S. Postal Service stamp stating a delivery notice had been given three different times, but the letter was unclaimed.  The notice sent by regular mail was not returned to us.


At the time of the hearing, Douglass Gerke, a Workers' Compensation Officer on our staff, called Employee's last known phone number.  He testified at the hearing that he got a telephone company recording that the number was no longer in service.  He placed a call to the other number listed on the April 7, 1998 Prehearing Conference, and reached a place of business.  The person to whom he spoke said no one by Employee's name worked at the business.  


At the May 1998 hearing, Employer argued Employee got notice of the hearing.  Employer requested the Board order Employee to release the information requested in its February letter and to execute the release forms.  


In Myers I, at 4, the Board stated:


We find Employee is the party who started these proceedings by filing a claim.  We find he knows about Defendants' request for discovery, and that Defendants might ask us to compel discovery.  (March 3, 1998 Prehearing Conference Summary).  We find we gave Employee notice of the hearing by regular mail. We find the notice was sent to his last known address in accordance with our regulation 8 AAC 45.060(f).
  Because the notice was not returned to us, we find Employee received actual notice of the hearing.  Based on our finding that Employee had actual notice of the hearing, we will consider Defendants' petition despite the fact that Employee was not present at the hearing.  8 AAC 45.070(f)(1).


With regard to Employer's request the Board order Employee to cooperate with discovery, the Board stated, at 5-6:  


[Employee's] failure to appear hampers our ability to fully evaluate the benefits he is claiming . . . , and to determine the relevancy of the discovery requests.  Considering the evidence available to us, we find [Employer’s] requests may lead to evidence relevant to his claim and their duty to voluntarily pay additional benefits.  Therefore, we will order Employee to sign the releases sent to him by [Employer] and to answer the questions contained in Employers's February 11, 1998 letter.


. . . .


[Because Employee may not have received notice of the hearing], . . . we take this opportunity to advise Employee that he can seek modification of this order if he did not receive actual notice.  To seek modification of this order, Employee must request a hearing in accordance with AS 23.30.130 and 8 AAC 45.150.  Because we have not ruled on his claim and rejected it, we find under AS 23.30.130 that he must request modification within one year after the date of last payment of time loss benefits.  Therefore, he must request modification on or before November 7, 1998, or we will lose our authority to modify this decision.


The Myers I decision was mailed to the parties by certified return receipt.  There is no evidence in our file the decision was returned unclaimed by Employee.


Thomas Lampman, the adjustor assigned to Employee's claim, testified by Affidavit at the October 22, 1998 hearing.  Lampman testified, at page 1 of his affidavit, that he wrote Employee on June 22, 1998 and enclosed a copy of Myers I.  The letter states:


The Board has ordered that you comply with our previous request that you sign and return information releases and respond to the specific questions outlined in our letter of February 11, 1998.  Accordingly, please provide us with the signed releases and requested information within the next two weeks.     

At page 2, Lampman testified:  "I have reviewed the file on this matter, and I have ascertained that the letter has not been returned to me for any reason by the Postal Service."


Employer's July 27, 1998 Petition to Dismiss states:  "Employee has failed to provide to the employer/carrier answers to informal discovery and has not provided signed information releases as ordered in the Board's Interlocutory Decision and Order on 06/15/98."  Employee did not oppose Employer's August 28, 1998 Affidavit of Readiness for Hearing.   
This hearing was set pursuant to AS 23.30.110(c).  Notice was sent to Employee by both regular mail and by certified mail, return receipt requested.  Both notices were returned.  The notice sent by certified mail carries a U.S. postal service stamp indicating notice of delivery was attempted three times before it was returned to us unclaimed.


Attorney Cooper's October 27, 1998 letter to Hearing Officer Reinhold states, in part:


On the day after the Board hearing on the employer's petition to dismiss, . . ., my office received three items of returned mail that had previously been sent to Mr. Myers at his address of record.  The post office indicates Mr. Myers moved, leaving no forwarding address.  Prior to this returned mail, we have no record of receiving any undelivered mail back from Mr. Myers. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW         

I. Should We Proceed With the Hearing in Employee's Absence?


AS 23.30.110(c) and our implementing regulation, 8 AAC 45.060(e) provide that the Board shall give each party a least 10 days notice of the scheduled hearing's time and place, either personally or by certified mail.  We find we sent Employee notice of the hearing by certified mail as required by law.  We find Employee did not claim the notice sent by certified mail, or the notice sent by regular mail.  Because Employee did not claim the notice, we consider whether Employee received notice in accordance with due process.

  Although we are not governed by the Alaska Rules of Civil Procedure (ARCP), we look to the civil rules for guidance to determine whether Employee was given notice of the hearing in accordance with due process.  Under ARCP 4(h), service of process may be accomplished by mail, and is complete when the return receipt is signed.  Under ARCP 4(e)(3), service of process is also allowed by other means, in the court's discretion, as long as it is reasonably calculated to give the party actual notice.  Under ARCP 5(a), (b), and (f),  pleadings and other papers may be served by mail, with proof of service, and is complete at the time of mailing to the party's last known address.  


Based on our review of the Board's file, we find no change of Employee's address has been filed.  We find, as did the Board in Myers I, Employee is the party who started these proceedings by filing a claim.  We find he knew about Employer's request for discovery based on Employer's February 11, 1998 letter, our June 15, 1998 Decision and order in Myers I, and Lampman's June 22, 1998 letter which also included a copy of Myers I.  Based on a review of our file and Lampman's affidavit which indicate none of these letters were ever returned undeliverable, we find Employee was aware of his obligation to comply with the Employer's discovery requests.  
We find the notice of this hearing was sent to his last known address in accordance with our regulation 8 AAC 45.060(f).
  Although the notice was returned to us, we find our efforts to properly serve Employee were reasonably calculated to give him notice of the hearing.  Therefore, consistent with the dictates of due process contemplated by ARCP 5, we find notice of the hearing was complete at the time of mailing to Employee's last known address.  Wereta v. Trident Seafoods Corp., AWCB Decision No. 98-0180, at 4-5 (July 13, 1998).  Therefore, we will go forward with this hearing to consider Employer's petition to dismiss, despite the fact that Employee's was not present at the hearing.
  Id.  


II.  Should We Dismiss Employee's Claim for Non-Compliance with the Board's June 15, 1998 Interlocutory Decision and Order?

 
  Employee has a statutory duty to provide written releases for medical and vocational information.  "Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider, or rehabilitation administrator to obtain medical and rehabilitation information relative to the employee's injury."  AS 23.30.107.  (Emphasis added).  We find Employer made multiple requests to Employee for voluntary compliance and only sought the Board's assistance when Employee did not comply.


By our regulation, 8 AAC 45.054(a) and (b), we have authority to order discovery, including the deposition of a party, in accordance with the Alaska Rules of Civil Procedure.  We exercised such authority by issuing Myers I.  


Our order, at page 6, states:  "Employee must give [Employer] the information requested in their February 11, 1998 letter, and sign the releases which were sent to him with that letter."  Additionally, Myers I advises, also at page 6, that Employee must request modification of the Board's order, on or before November 7, 1998, or the Board would lose its authority to modify.  


We find Myers I clearly told Employee what to do, the time frame in which to do it, and the steps he was to follow if he wanted to dispute the Board's order.  Based on a review of our file, we find the Employee's copy of Myers I was not returned.  Based on Lampman's affidavit, we find the additional copy of Myers I, enclosed with his June 22, 1998 letter to Employee, was also not returned.


Under 8 AAC 45.054(d), we have exercised our regulatory authority to exclude evidence pertaining to the subject matter of a discovery request as a sanction for non-compliance with the Board's order to cooperate.  McCarroll v. Catholic Social Services, AWCB Decision No. 97-001 (January 6, 1997).  See also, ARCP 37(b)(2)(B).  


In Billy Parker v. Power Constructors, Inc., AWCB Decision No. 89-0047 at 3-4 (24 February 1989), we determined we also have the authority to dismiss a claim when an employee fails to answer discovery requests after we have ordered compliance and there are no extenuating circumstances to justify such failure.  We have exercised such authority, and have dismissed claims in McCarroll and Maine v. Hoffman/Vranckaert, JV, AWCB Decision No. 97-0241 (November 28, 1997).


In both cases, however, we very explicitly advised the employees of the consequences for their non-compliance with our interlocutory orders.  Unlike McCarroll and Maine, we find the Myers I decision did not inform Employee of the consequences which might result if he did not comply with the Board's order.  Furthermore, we fail to find the type of "wilfully duplicitous" behavior by Employee as we found in McCarroll.


Nevertheless we have grown weary of the Employee's tactics to avoid contact with both us and Employer.  We find this claim has entered its fourth year without any meaningful discovery having been accomplished because of Employee's refusal to cooperate.  We find Employee has not answered the Employer's February 1998 informal discovery letter or signed releases.  We find this is in direct conflict with our June 15, 1998 decision and order which we advised Employee would become final on November 7, 1998.  Therefore, we explicitly warn Employee that if he does not comply with our order in Myers I, we will dismiss his claim.  McCarroll and Maine; 8 AAC 45.054(d).  


Based on our review of the record in this case, and our findings that the employee failed to comply with our order requiring him to answer questions and directing him to release documents, we conclude we will dismiss the employee's claim, unless the employee complies with our June 15, 1998 decision and order by June 15, 1999.


ORDER



Employee shall give Employer the information requested in its February 11, 1998 letter and sign the releases sent to him in that letter by June 15, 1998 or this claim shall be deemed denied and dismissed in accordance with this decision.



Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rhonda Reinhold, Designated Chairman



___________________________________



Marc Stemp, Member



___________________________________



Valerie Baffone, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jay Myers, employee / applicant; v. Alaska Rainbow Lodge, employer; and Eagle Pacific Ins. Co., insurer / defendants; Case No.9519073; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Debra C. Randall, Clerk

�








     �On October 21, 1998, we received the notice of hearing we sent to Employee's last known address, return receipt requested.  The Postal Service notation indicates the letter was "returned to sender, unclaimed."


     �8 AAC 45.060(f) states: 


	Immediately upon a change of address for service, a party  . . . must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.


     �8 AAC 45.070(f) provides in part:


	If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will in its discretion, and in the following order of priority, (1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition . . . .


     �8 AAC 45.060(f) states: 


	Immediately upon a change of address for service, a party  . . . must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.


     �Our regulation, 8 AAC 45.070(f), provides:


	If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,


		(1)  proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;


		(2)  dismiss the case without prejudice; or


		(3)  adjourn, postpone, or continue the hearing.	





