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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD G. BECKER,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9628871

PEAK OILFIELD SERVICE CO.,

)









)
AWCB Decision No.98-0309




Employer,


)    Filed in Anchorage, AK.








)    On December 10, 1998.



and




)








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard this claim at Anchorage, Alaska, on December 2, 1998.  Attorney Talis Colberg represents the employee.  Attorney Patricia Shake represents the employer.  We closed the record at the hearing's conclusion.  


ISSUES

1.
Whether to exercise our discretion under AS 23.30.095(k) to order a second independent medical evaluation (SIME).  


2.
When should the employer commence AS 23.30.041(k) wages (stipend).


3.
Whether the employer may take an offset from the employee's stipend, and if so, at what rate.    


4.
Whether to award attorney's fees and costs.  


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On November 9, 1996, the employee injured his knee while working as a heavy equipment mechanic -- his occupation for more than 20 years.  The employer accepted his claim and paid medical and temporary total disability benefits (TTD) from April 4, 1997 through September 7, 1997.  On May 16, 1997, the employee filed a request for an eligibility evaluation for reemployment benefits.  On August 20,
 1997, the employer also requested an eligibility evaluation.  On September 17, 1997, the reemployment benefits administrator (RBA) referred assigned Elisa Conley to complete the evaluation.  


On September 22, 1997, the employee filed a letter which provides in pertinent part:  "I Richard Becker . . . want to wave the rehabilitation services to me.  I can work in my shop as [a] light duty mech."  On September 26, 1997, the RBA wrote in pertinent part:  "Because you no longer want rehabilitation services, by copy of this [September 22, 1997] letter, I am advising Ms. Conley to close her file.  I am further advising you that you cannot waive your entitlement to this benefit notwithstanding a board approved compromise and release.  Your waiver is an invalid agreement."


In his September 9, 1997 report, the employee's treating physician, John D. Frost, M.D., rated the employee's permanent partial impairment at 13% of the whole person.  On September 24, 1997, the employer paid the entire balance of the 13% rating to the employee in a lump sum.  Subsequently, the employee, apparently against the advice of his physician, made a trial at a return to work as a mechanic.  


The employee testified that his trial at returning to work was not successful, and by April of 1998 he realized he could not still work as a mechanic.  He then sought the assistance of his present counsel, Talis Colberg.  In his April 22, 1998 letter to the RBA, Mr. Colberg wrote on behalf of the employee:  "He would like to have the re-employment evaluation resumed in his case.  He wants re-employment benefits."  On May 1, 1998 RBA Designee, Deborah Torgerson, assigned Virginia Collins to complete the eligibility evaluation.   Her evaluation was filed on July 14, 1998.  Her report provides an accurate summary of the chronology of the employee's medical treatment, and we incorporate it herein.  Her report provides:  



Mr. Becker was first evaluated by Dr. Vaughn Gardner on 12/20/96 for an injury to his left knee and foot which he attributed to falling while walking on some pipes at a friend's house.  Dr. Gardner reviewed x‑rays taken 10/12/96.  He indicated x‑ray findings were consistent with calcification in the distal patella tendon region with some degenerative changes with decreased joint space medially.  Dr. Gardner's diagnosis was:  traumatic prepatellar bursitis, degenerative arthritis of the knee and possible medial meniscal tear.  He recommended and carried out an aspiration of the knee.  He indicated Mr. Becker should not return to work.  Mr. Becker apparently returned to work on approximately 1/21/97.  



Mr. Becker presented to Dr. Gardner on 3/25/97.  On that day, Mr. Becker amended his report of the injury stating the injury had not occurred at a friend's home, but rather he had made this statement at the request of his employer who had requested that he not report this knee injury as a worker's compensation accident.  Dr. Gardner's assessment was:  degenerative arthritis of the knee, possible medial meniscal tear:  history of traumatic prepatellar bursitis, which appeared to have resolved status post injection.  Dr. Gardner recommended completion of an MRI.  Dr. Gardner indicated Mr. Becker could continue to do his regular work with the exception that he should not do any climbing.



On 4/04/97, Mr. Becker was reevaluated by Dr. Gardner who reported that the MRI documented complex posterior medial meniscus tear, evident of medial femoral condyle bone bruise, posterior Baker's cyst and degenerative changes of the lateral meniscal tear.  He recommended proceeding with arthroscopic exam of the knee and treatment of the meniscal tear as appropriate which would probably consist of partial medial meniscectomy.



On 4/21/97, Mr. Becker was referred to Dr. John Frost for a second opinion.  Dr. Frost's impression was that Mr. Becker had bilateral osteoarthritis with degenerative tears of his medial menisci in both knees.  Dr. Frost recommended arthroscopic surgery of the left knee rather than continued conservative care.  Dr. Frost went on to state that there was a significant likelihood that Mr. Becker would require arthroscopy of his right knee as well.  Mr. Becker elected to have Dr. Frost perform the arthroscopy of the left knee. Mr. Becker's preoperative evaluation was completed by Dr. Mark Selland who indicated Mr. Becker was experiencing atypical chest pain with non specific ECG changes.  Mr. Becker had a myocardial perfusion stress test on 4/24/97.  On 4/20/97, Dr. Frost carried out a partial medial meniscectomy, debridement medial femoral condyle, medial tibial plateau, lateral femoral condyle, patella and trochlea of femur.  Following the surgery on his knee, Mr. Becker had an extensive course of physical therapy.  On 8/11/97, three and one half months after surgery, Mr. Becker was evaluated by Donald E. Smith, P.A. associated with Dr. Frost's office. Mr. Smith indicated that Mr. Becker was medically stable He indicated there was a possibility Mr. Becker would never be able to return to the heavy work he had performed in the past and that he would have a permanent impairment which would be rated at a later date.



On 8/21/97, Dr. Frost forwarded a letter to Carol Jacobsen of NRS indicating that Mr. Becker was unable to return to work as a combination of both his industrial injury and osteoarithitic changes in his knee.  He indicated Mr. Becker had not recovered enough to allow him to return to work as a heavy equipment mechanic.  He confirmed that Mr. Becker was medically stable.



On 9/09/97, Dr. Frost ascribed a PPD rating relevant to the left knee as 30% of the lower extremity or 13% impairment of the whole person. He indicated Mr. Becker should seriously consider a high tibial osteotomy as a way of reducing his level of discomfort and possible slowing down the rate of deterioration of his knee over the next 5 to 10 years.



On 10/06/97, Dr. Frost responded to a letter forwarded by NRS.  In his response Dr. Frost indicated that the recommended high tibial osteotomy was both the responsibility of the pre‑existing condition which was made worse by the industrial injury. He confirmed that the medial osteotomy was indicated due to the industrial injury of 11/09/96.  With respect to the possibility of a total knee replacement, Dr. Frost attributed this possibly to both the pre‑existing condition and industrial accident.  He indicated the total knee replacement was related to the 11/09/96 injury.



Mr. Becker was referred to Dr. James Smith, in Seattle, Washington on 12/12/97 for an Independent Medical Evaluation.  Dr. Smith's diagnosis was: osteoarthirtis of both knees, tear of the left medial meniscus, treated by meniscectomy.  Dr. Smith indicated that a total knee replacement was the only surgery that was liable to be of benefit to Mr. Becker.  He indicated that future surgery and possibly the past surgery would be related to the osteroarthritis which had been present for years and not related to the 11/09/96 injury. He indicated the meniscus injury and subsequent surgery could be considered due to the accepted injury. He indicated that the condition had already been treated and there was no further treatment indicated. Dr. Smith indicated that a more appropriate PPD rating would be 2% of the limb.



On 2/16/98, Dr. Frost forwarded a letter to NRS indicating that he agreed with Dr. Smith that any additional surgery whether it be high tibial osteotomy or total joint replacement would not be directly necessitated by the on the job injury of 11/09/96.



A letter was forwarded to Dr. Frost by this office on 5/25/98 requesting he address worker's compensation issues. In his response dated 6/13/98, Dr. Frost indicated that Mr. Becker was medically stable as of 9/08/97.  He referred to page 3 of his report of 9/08/97 which indicated a PPD rating of 13% of the whole person. He indicated that Mr. Becker was unable to return to work as a Construction Equipment Mechanic DOT# 620.261‑022.


In his June 29, 1998 letter to the employee, Dr. Frost opined as follows:  



I have been told that your attorney has asked you to get a written referral to another orthopedic surgeon for a total joint replacement.  As you may recall, I think that a total joint replacement may eventually be necessary for you but I did recommend against consideration of a total joint replacement for at least a number of years.  If, however, you would like to get a second opinion regarding this and/or talk with someone who does total joint replacements, I would suggest that you see Dr. Michael Newman or Dr. Declan Nolan.  


In her report, Ms. Collins recommended the employee be found eligible for reemployment benefits.  On July 28, 1998, RBA Designee Mickey Andrew found the employee eligible for reemployment benefits based on Ms. Collins' July 14, 1998, report.  On July 31, 1998 the employee checked "yes," he wished to receive reemployment benefits.  The employee selected Pete Mihayl, as his first choice, to develop his reemployment plan.  Elisa Conley was listed as the employee's second choice.


On August 10, 1998 the employer controverted benefits under AS 23.30.041(k), reasoning:  "The employer has been prejudiced by employee's submission of a written waiver of reemployment benefits dating back to September 1997.  The employer relies on the doctrine of equitable estoppel."  Earlier, on July 16, 1998, the employer controverted all future surgery, reasoning:  "Per James Smith, MD and John Frost, MD, claimant's need for any additional surgery would be related to his significant pre-existing arthritis and not to 11/9/96 injury."  


The employer argues no disputes exist regarding the employee's future or anticipated medical needs between Drs. Smith and Frost, and we are not authorized to order an SIME under AS 23.30.094(k).  The employer also asserts that the language in AS 23.30.041(k) is clear and no stipend is owed to an employee until an actual plan is developed.  The employee is still in the plan development process;  without a developed plan, no stipend is yet due and owing.  Last, the employer requests we allow it to offset stipend benefits at 40%, once a plan is developed.  It asserts it was required to pay the employee's PPI in a lump sum when he first "waived" reemployment benefits in 1997.  If we didn't allow an offset, there would be no incentive for employee's to move the reemployment process along quickly, the employer argues, and employee's would be unjustly enriched, to the prejudice of employers.  


The employee asserts injured workers should be encouraged to make attempts to return to work; in his case, it was not successful.  He testified that his adjuster advised him that he would be looking at retraining into a job that pays 10 to 12 dollars per hour.  He was earning $22.00 per hour at time of injury.  Faced with the prospect of a dramatic loss of wages, he testified he tried his January 1998 return to work.  The employee asserts that the employer has already taken a 100% offset from his stipend benefits, as they have not paid any benefits since his return to work failed and he requested reemployment benefits.
  The employee requests a penalty and interest as the employer did not pay stipend or controvert after he requested his second eligibility evaluation.  The employer did not controvert the stipend claim until August 10, 1998.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.
SIME.  


AS 23.30.095(k) provides in pertinent part:  



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  


We find Dr. Smith, in his December 12, 1997 report, very clearly opines that any future surgery (possibly past surgeries), would not be attributable to the employee's work injury.  He also opined that future surgery is not presently indicated.  We find that in his February 16, 1998 letter, Dr. Frost actually agrees with Dr. Smith that future surgery would not be attributable to his "on-the-job injury of November 9, 1996."   In his June 29, 1998 letter, Dr. Frost merely states future surgery may be necessary, (without attributing causation), and suggests possible surgeons for a second opinion.  


Based on these reports, read in their entirety, we do not find a dispute exists regarding the employee's need for future surgery.  We conclude we can not, nor will not, exercise our discretion to order, an SIME under AS 23.30.095(k), at the present time.
  We further conclude our authority under AS 23.30.095(k) to order an SIME is conditioned upon the existence of a medical dispute.  The employee's request for an SIME must be denied and dismissed.  


2.
When Stipend Begins.  


The employer firmly asserts that an employer may not be required to pay stipend under .041(k) until an actual plan is developed.  As we understand the employer's argument, an employer is not required to pay PPI on a periodic basis during an eligibility evaluation.  Essentially, the employer that no payments (from periodic PPI, or .041(k) stipend ) are required to be paid until such time as an actual plan is developed.  


Townsend v. United Parcel Service, AWCB Decision No. 91-0216 (August 3, 1991), addressed the issue of entitlement to stipend benefits prior to plan participation.  In Townsend, the Board held at both page 8 and 9 that an injured employee (worker), should not be left without benefits while in the rehabilitation process, including an eligibility evaluation.  (Relying on Peterson v. Continental Van Lines, AWCB Decision No. 90-0026 (February 15, 1990)).  


Authority exists for another source of interim benefits.  In Meek v. Unocal, 914 P.2d 1276 (Alaska 1996), the employee "claimed he was eligible for permanent total disability benefits (PTD) from the time his PPI benefits were exhausted until a reemployment plan was in place, and, accordingly, that subsection .041(k) interim wages were not an appropriate substitute."  Id. at 1278.  In pertinent part, the Meek court held:  



Nothing in the Act, however, implies that an employee must be less than permanently and totally disabled to be eligible for reemployment benefits, nor is it "incongruous" for an employee who has requested reemployment benefits to claim PTD benefits.



The Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." AS 23.30.265(10).
 We have held that "total" disability means "the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist."  Under the "odd‑lot" doctrine, which we have adopted, "'total disability may be found in the case of workers who, while not altogether incapacitated for work, are so handicapped that they will not be employed regularly in any well‑known branch of the labor market.'" 


The concept of total disability includes an education component. . . . If a lack of education can be overcome through vocational rehabilitation, then a disability that was once "total" may no longer be so. This is precisely what section .041 aims to do; its goal is to retrain and educate permanently impaired employees so that they can attain "remunerative employability." . . . Through the rehabilitation process established by section .041, a person suffering from a "total" disability can gain the skills and education necessary to allow him or her to reenter the job market and attain "remunerative employability." As this analysis makes clear, a claim for PTD benefits is not incompatible with a request for reemployment benefits. The Board therefore erred in holding that Meek could not claim PTD benefits after requesting reemployment benefits. (Citations omitted). (Id. at 1278 - 1279).  



Unocal argues that once Meek agreed to participate in a reemployment plan, he was limited to receiving interim wages under AS 23.30.041(k). That provision speaks only to the employer's obligations when an employee's PPI benefits are exhausted, and does not limit an employee's benefits exclusively to subsection .041(k) interim wages. See AS 23.30.041(k) ("If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.").  Subsection .041(k) contemplates the payment of other types of benefits during the pendency of a plan. See Id. (providing that an employee receiving TTD benefits before completion of a reemployment plan is entitled to PPI benefits once he or she reaches medical stability). Unocal's argument that Meek is limited to subsection .041(k) interim wages is without merit.  (Id. at 1280).


In the present case, we find both Townsend and Meek applicable.  We believe, as the panel in Townsend did, that an employee in the rehabilitation process, should not be left without payments.  The employer asserts that no stipend payments are due until such time as an actual plan is developed.  Assuming the employer's argument is correct, we would find Meek, would likely require payment of permanent total disability benefits under AS 23.30.180.  


In the employee's case, at the time of his injury he was making $22.00 per hour.  We find the evidence presents a prima facie case any work the employee may have found in that wage bracket, without retraining, would likely be "odd-lot."  According to the employee's testimony he was clearly "incapacitated from work," and he was "so handicapped that [he] would not be employed regularly in any well‑known branch of the labor market."  Meek.  The evidence is enhanced by the employee's failed attempt at a return to work.  


Nonetheless, the employee did not directly advance this argument, and the employer did not anticipate our reliance on Meek.  We find the interests of justice are best served by reserving jurisdiction to determine the applicability of Meek to the present case, and whether the employee was permanently totally disabled until his stipend benefits begin.  We also reserve jurisdiction to determine when stipend should begin;  the date his attempt at a return to work failed;  the date he requested an eligibility evaluation (the second time);  the date a plan is developed;  or some other date not contemplated by the Board.  

3.
Whether to Allow an Offset.  


AS 23.30.155(j) provides:



If an employer has made advance payment or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.  (Emphasis added).  


AS 23.30.041(k) provides:  "the employer shall provide wages . . . until completion of the plan."  (Emphasis added).  We request the parties also address the issue of whether stipend "wages" are "compensation due" upon which a section .155(j) offset may be taken, and in particular whether there is any legislative history in this regard.  It appears to the Board the legislature may have intended that "60 percent of the employee's spendable weekly wages" is a bare minimum that any "wages" or "compensation" may not fall below (without Board approval).  We request the parties contact the Board to coordinate briefing and/or oral argument schedules.  


4.
Attorney's Fees and Costs.


We have reserved jurisdiction on the majority of issues in this claim and are requesting additional argument.  We note though, that until recently, the employer contested whether the employee was eligible for reemployment benefits at all.  The employer recently withdrew its request for review of the RBA's finding of eligibility.  This was attributable to Mr. Colberg's representation, and will be considered when the remaining issues are decided.  We reserve jurisdiction to award attorney's fees and costs.  


ORDER

1.
The employee's request for a second independent medical evaluation under AS 23.30.095(k) is denied and dismissed, at this time.  


2.
We reserve jurisdiction on the following issues:  a) when AS 23.30.041(k) stipend begins and/or whether permanent total disability should be paid under AS 23.30.180;  b) whether the employer may offset against AS 23.30.041(k) "wages";  and c) the amount of attorney's fees and costs to award.  


3.
The parties are directed to confer with Workers' Compensation Officer, Cathy Gaal to schedule the above issues. 


Dated at Anchorage, Alaska this _________________ day of _________________, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman




___________________________________



John Giuchici, Member



___________________________________



Philip Ulmer, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Richard G. Becker, employee / applicant; v. Peak Oilfield Service Co., employer; and Alaska National Ins. Co., insurer / defendants; Case No. 9628871; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1998.

                             _________________________________

                             Debra C. Randall, Clerk

�








     �The employer also filed a request for an eligibility evaluation on September 18, 1998.  


     �This report provides in full:  At your request I reviewed my chart on Richard Becker and Dr. James B. Smith's independent medical evaluation performed on December 12, 1997.  I think that there is no doubt that Mr. Becker had some degenerative arthritic changes prior to the injury of November 9, 1996.  Those changes were certainly aggravated by the injury and may have progressed more rapidly as a result of the injury;  however, I think they would have continued to progress anyway even in the absence of a work related injury.  For that reason I would tend to agree with Dr. Smith that any additional surgery whether it be high tibial osteotomy or total joint replacement would be not directly necessitated by the on-the-job injury of November 9, 1996.  


     �During the December 2, 1998 hearing, the employee indicated that Peggy Winkelman contacted him directly regarding which reemployment counselor he should choose, recommending Elisa Conley.  The employee's attorney of record was not contacted.  (See, also, Employee's November 24, 1998 hearing brief).  Ms. Winkelman testified she did not specifically recall this conversation.  At the December 2, 1998 hearing, Ms. Winkelman said she would not challenge his selection of Mr. Mihayl.  Had this developed into more of an issue (if the employer challenged the employee's selection) we would have found the contact, telling the employee whom to choose as his specialist, by Ms. Winkelman, constituted its one allowed right of refusal under AS 23.30.041(g).  We would admonish an employer for this type of intimidation. (See, by analogy, 8 AAC 45.082(c)(4)(C)).  As Ms. Winkelman could not recall the conversation, we believe the employee's description.  The facts, as described by the employee, trouble us;  essentially, the employer was saying:  "Choose Conley, or we'll challenge your selection."  


     �The employee also testified about the financial hardship he and his family have suffered following his work injury.  For example, he testified that to get by he had to take the following measures:  his wife's jewelry and gold have been sold;  the employee's college fund for his son has been virtually depleted;  vehicles have been sold.  


     �We note the employee's condition may change, he may get a different opinion on referral to second opinion surgeons, or Dr. Frost may change his opinion.  Under these conditions (or others not contemplated), the employee may seek modification of this decision under AS 23.30.130.  


     �Now, AS 23.30.395(10).  





