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We heard the employee's claim for permanent total disability (PTD) benefits, medical benefits, interest, attorney fees, and costs in Anchorage, Alaska, on November 4, 1998.  Attorney Joseph Kalamarides represented the employee; and attorney Richard Wagg represented the employer.  We granted the employee ten days to supplement his affidavit of fees, and closed the record when we next met, November 17, 1998.


ISSUES

1.  Is the employee entitled to PTD benefits under AS 23.30.180 from February 29, 1994 and continuing?


2.
Is the employee entitled to additional medical benefits under AS 23.30.095(a)?


3.
Is the employee entitled to interest under 8 AAC 45.142 on late-paid PTD benefits and medical benefits? 


4.
Is the employee entitled to attorney fees and costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE

The employee injured his back on November 10, 1989, while working as a maintenance technician for the employer, assisting with the installation of a 600 lb. pump at the Alaska Pipeline Pump Station #4.  The following morning he awoke with both hands numb and tingling.  He was flown to Anchorage and taken to the Providence Hospital emergency room, where he was treated conservatively for back pain.  X-rays showed narrowing at the L3-4 disc space. 


The employee completed a Report of Occupational Injury or Illness on November 11, 1989.  The employer accepted the claim, and provided medical care and temporary total disability (TTD) benefits. 


On November 15, 1989, he saw orthopedic surgeon Douglas Smith, M.D., who found symptoms consistent with a lumbar syndrome, suspected a right carpal tunnel syndrome, and found a possible cervical syndrome.  Dr. Smith saw him again on November 20, 1989, and added thoracic outlet syndrome to his diagnosis.  He treated the employee with Indocin and restricted him from work.


On December 12, 1989, the employee saw Paul Dittrich, M.D., who diagnosed bilateral carpal tunnel syndrome and found evidence of a C7 radiculopathy.  He recommended right carpal tunnel release surgery.  On the same day, J. Michael James, M.D., performed electrical myocardial (EMG) studies, confirming Dr. Dittrich's diagnosis.  On December 21, 1989, Dr. Dittrich performed the carpal tunnel release surgery.  The employee's symptoms failed to improve following the surgery.


On February 7, 1990, Kenneth Pervier, M.D., recommended a second surgery of the right carpal tunnel.  He also identified a strain of the trapezius muscles and the lumbar region.  In a second EMG on February 12, 1990, Dr. James again identified a C7 involvement.


On February 20, 1990, Dr. Dittrich performed a second right carpal tunnel release surgery.  Again, the employee's symptoms persisted.  Robert Lipke, M.D., examined him on March 8, 1989, finding evidence of denervation.


At the employer's request, the employee underwent a multidisciplinary evaluation at the Spine Care Medical Group in California from June 19-29, 1990, with physicians Jerome Schofferman, M.D, James Reynolds, M.D., Gerald Keane, M.D., and psychiatrist Robert Hines, M.D.  The group diagnosed industrially-related carpal tunnel surgery, industrially-related cervical spondylosis, and depression, probably industrially-related.  They recommended intensive physical therapy.


The employee subsequently underwent a variety of physical therapy regimens, under the general medical care of Robert Martin, M.D., of Wasilla, Alaska.  The employer terminated the employee from his job in late 1990, and the employee moved to Twin Falls, Idaho.


In Idaho the employee came under the care of Eric Weidell, M.D., beginning January 18, 1991.  Dr. Weidell diagnosed chronic cervicalgia, and treated him conservatively.  On April 3, 1991, the employee saw Stephen Asher, M.D., who confirmed bilateral carpal tunnel syndrome and C7 radiculopathy, and suggested possible thoracic outlet syndrome.  The employee was in an auto accident on June 21, 1991.  On July 1, 1991, Dr. Weidell found the accident exacerbated the employee's neck pain.  On November 4, 1991, Dr. Weidell disagreed with Dr. Asher about the possibility of thoracic outlet syndrome.


On November 8, 1991, the employee came under the care of Randall J. Skeem, M.D., who diagnosed a chronic pain syndrome and depression.  He treated the employee conservatively, with a variety of medications.  On June 10, 1993, Dr. Skeem diagnosed reflex sympathetic dystrophy (RSD).  Dr. Skeem continues to be the employee's treating physician.


The employee requested reemployment benefits on January 20, 1990.  After a series of delays, the Reemployment Benefits Administrator (RBA) found the employee eligible for reemployment benefits on June 14, 1991.  The employee chose James Spooner as his rehabilitation specialist.  A plan was developed to rehabilitate the employee as a cabinet maker supervisor.  The employee successfully completed the college coursework, but his medical condition deteriorated until the rehabilitation specialist concluded the employee could not complete the plan and find employment.  The RBA held a rehabilitation conference, found the employee could not participate in reemployment activity, and issued a letter closing the employee's reemployment benefits file on May 4, 1993. 


On referral from Dr. Skeem, the employee saw psychologist Charles Kaufman, PhD., on January 22, 1992.  Dr. Kaufman diagnosed an adjustment disorder with depressed mood, related to his work injury and its consequences.  Dr. Kaufman treated him for depression through counseling.  The employee remains under Dr. Kaufman's care.  


At the employer's request, the employee again went to the Spine Care clinic, seeing physiatrist Dr. Keane, neurologist Richard Cuneo, M.D., and psychiatrist Carroll Brodsky, M.D., on February 8-9, 1994.  Dr. Keane found the employee medically stable, with a six percent whole-person permanent partial impairment rating for his cervical spondylosis, and a 24 percent whole-person permanent partial impairment rating for his carpal tunnel syndrome.  Dr. Keane questioned whether either of these conditions were related to the employee's work injury.


Dr. Brodsky diagnosed the employee to be suffering a somatoform disorder.  Dr. Brodsky found the employee was unable to work, but that his vocational disability was the result of his belief that he still suffered an injury, not from actual, physical injury.  Dr. Cuneo found none of the employee's symptoms to be related to his work injury.  Dr. Cuneo found him to be medically stable, and released him to work.


In a Controversion Notice on October 24, 1995, the employer controverted all time-loss workers' compensation benefits after February 24, 1994.  The controversion was based on the medical reports of Drs. Keane, Brodsky, and Cuneo.  The specific date of termination appears to have been derived from the date of Dr. Cuneo's report.  The employer claimed an overpayment for all TTD benefits paid after that date.


Because of the dispute between the employee's treating physicians and the employer's medical examiners, we sent the employee to a second independent medical examination (SIME) with psychiatrist and pain specialist Nelson Hendler, M.D., and neurologist Janice Good, M.D., at the Mensana clinic in Baltimore, Maryland.  In his March 20, 1997 report, Dr. Hedler ruled out RSD, but diagnosed L5-S1 radiculopathy and thoracic outlet syndrome.  He found the employee's physical and psychological complaints related to his work injury.  He recommended the employee undergo provocative discometry at C4-7, and suggested the employee would benefit from a C7 fusion and thoracic outlet surgery.  He restricted the employee from work.  In her March 11, 1997 report, Dr. Good found progressive paresthesia; diffuse neck, shoulder, and back pain; hyperreflexia; and distal tremor.


In his April 24, 1997 report, Dr. Skeem concurred with the SIME reports.  He referred the employee back to the Mensana clinic for the recommended treatment.


At the employer's request, the employee was seen again by Drs. Brodsky, Cuneo, and David Chittenden, M.D., in September 1997.  In his September 10, 1997 report, Dr. Chittenden found the employee suffered a minor injury to his back and right shoulder in the work accident.  He found the employee medically stable, and rated him with a ten percent whole-person permanent partial impairment to his lower back, under the American Medical Association Guides to the Evaluation of Permanent Impairment, fourth edition.  He also rated the employee's right shoulder at one percent of the upper extremity, and his right hand at ten percent of the upper extremity.  He released the employee to return to work.  The reports of Drs. Brodsky and Cuneo were similar to their 1994 reports.


The employee attended an intensive interdisciplinary evaluation at the Mensana clinic for approximately three weeks in April and May 1997.  The team of physicians identified cervical disease through the use of localized nerve blocks, and reconfirmed the diagnosis of thoracic outlet syndrome.  They provided a neck brace (which the employee found helpful) and a body brace (which the employee did not find helpful).  Dr. Hendler continued to recommend anterior cervical fusion and thoracic outlet syndrome surgery.  


On May 28, 1998, Dr. Skeem reviewed the Mensana clinic reports, and recommended the employee proceed with the recommended treatment and surgery at the Mensana clinic.  On June 24, 1998, the employer controverted the treatment at Mensana clinic in April and May of 1998.  


At the hearing, the employee testified he constantly suffers sharp pain from the base of his neck, radiating right; and his arms and hands are numb.  He testified his tremors have become much worse since 1994.  He testified he had suffered from neck pain and headaches since the time of his injury; even though some of the early medical records do not mention those symptoms, he testified he talked about them to his doctors.  


He testified that certain of the nerve blocks at the Mensana clinic helped, and some did not, but one nerve block was very effective, relieving his neck pain for the first time since the injury.  The termination of his job with the employer had been psychologically traumatic, because he had never been without a job.  He testified he does entarsia pieced woodwork as a hobby, but this has become very difficult for him.  The employee testified Dr. Skeem told him he would not be able to go into cabinet work.


The employee testified he ran for mayor of his town, and was elected, but that he can only go to the office about two hours a day.  He lives in a small town, and the mayorship is unpaid, except for a minimal stipend to cover expenses.


The employee's wife testified the employee is unable to drive now because of his symptoms.  He attempts to spend two hours a day at the city hall, but that is pushing his limits.  She testified to his nearly continuous pain.  She testified he was an avid camper, fisherman, and hiker before the injury in 1989, but now he is nearly house-bound.  He used to be an avid woodworker, but it has become very difficult for him.  He lacks precision with his tools now, and he has repeatedly hurt himself with them. 


Rehabilitation specialist James Spooner testified the employee completed the coursework for his reemployment plan.  The employee had the skills, and he was highly motivated.  Nevertheless, Mr. Spooner testified Dr. Skeem and Dr. Kaufman both thought the employee was not able to continue in his reemployment plan, and he deferred to the treating physicians.


In his deposition of October 28, 1998, Dr. Skeem testified the employee's current symptoms result from his work injury.  (Dr. Skeem dep. at 6, 8.)  The employee's symptoms have worsened since 1996 [the date of an earlier deposition of Dr. Skeem].  (Id. at 7.)  He believes the employee's depression is a direct result of the chronic pain from his work injury.  (Id. at 7.)  Dr. Skeem testified the employee's headaches result from muscles tightening up in reaction to his chronic neck pain.  (Id. at 32.)  The employee is unable to work in a regular or continuous job.  (Id. at 10, 11.)  He recommends the employee follow-up with surgery and treatment from the Mensana clinic.  (Id. at 13.)  


In his October 29, 1998 deposition, Dr. Kaufman testified the employee suffers from major depression, secondary to his work injury pain.  (Dr. Kaufman dep. at 19.)  He testified the employee is unable to work in a conventional job in his present condition.  (Id. at 19, 20.)


In his October 30, 1998 deposition, Dr. Brodsky testified the employee suffers depression as a result of a somatoform disorder.  (Dr. Brodsky dep. at 13.)  The employee's psychiatric concern about his physical condition prevents him from being able to work.  (Id. at 16.)  The employee believes he is suffering from physical injury.   (Id. at 27, 33.)  However, he is physically able to return to any work in which he is not physically stressed.  (Id. at 18.)  He does not believe the employee is permanently, totally disabled from a psychological standpoint.  (Id. at 22.)  


In his deposition of October 30, 1998, Dr. Chittenden testified the employee had a minor back strain at work, and should have been able to return to his work within six months.  (Dr. Chittenden dep. 13, 14.)  He believes the employee needs no further diagnostic studies or surgery.  (Id. at 13, 16, 17.)  It is "slightly possible" the employee suffers bilateral thoracic outlet syndrome as a result of his injury, but he does not believe this is the case.  (Id. at 19.)  The nerve block tests at the Mensana clinic were unreasonably risky.  (Id. at 40-42.)  He believes the employee can work in a medium duty capacity, such as a cabinet maker supervisor.  (Id. at 15, 20, 47-48.)     


In his deposition on November 2, 1995, Dr. Cuneo testified the employee suffered a neck and back strain in his work injury, which would have resolved within six months.  (Dr. Cuneo dep. at 23, 53-54.)  He believes the carpal tunnel syndrome pre-existed the injury.  (Id. at 23-24.)  He does not believe the employee suffers thoracic outlet syndrome.  (Id. at 47.)  He recommends against thoracic outlet surgery.  (Id. at 65.)  He believes the employee is not disabled, at all, from the work injury.  (Id. at 55, 71-72.)


In his deposition of October 26, 1998, Dr. Hendler testified the employee had clinical signs for cervical disk injury and thoracic outlet syndrome, but not reflex sympathetic dystrophy.  (Dr. Hendler dep. at 10-11.)  The employee's symptoms were, most likely, caused by his work injury.  (Id. at 73.)  He had the employee undergo EMG tests, provocative discometry injection tests, a vascular flow study, as well as direct physical examination.  (Id. at 15, 33.)  He diagnosed the employee to suffer thoracic outlet syndrome, C6-7 radiculopathy, disrupted disks at C2-C3 through C4-C5, C2 radiculopathy, and L5-S1 radiculopathy on the right side.  (Id. at 15, 25-26.)  He found the employee's headaches to result from the C2-C3 nerve root.  (Id. at 29.)  He recommended a fusion at C2-C3 to remedy the headaches; and he recommended thoracic outlet surgery.  (Id. at 29, 35.)  Because the employee can be helped by surgery, Dr. Hendler does not regard him as medically stable.  (Id. at 20.)  He is permanently disabled from heavy work.  (Id. at 20-21.)      


The employee submitted an affidavit of attorney fees and legal costs for the hearing.  Under 8 AAC 45.180(d)(1), he also requested the opportunity to supplement the affidavit.   We held the record open to receive the supplemental fee affidavit, and closed the record when we next met, November 17, 1998.  From November 1, 1995 through the hearing, the employee itemized 110.95 hours of attorney time, at $200.00 per hour, for a total of $22,190.00; 17.3 hours of paralegal time, at $80.00 per hour, for a total legal cost of $1,384.00; and $5,162.70 in other legal costs.

SUMMARY OF THE ARGUMENTS


The employee points out his two treating physicians, Drs. Hendler and Skeem, and his psychologist, Dr. Kaufman, have diagnosed work-related physical and psychological conditions, and have restricted him from work.  His rehabilitation specialist indicates the employee is unable to participate in his own reemployment benefits plan.  The employee contends that even Dr. Brodsky recognizes the employee's disabling psychological condition is related to his work injury, a situation found compensable in our decision in Wilton Marble v. Exxon Corp., AWCB Decision No. 93-0336 (December 22, 1993).  The employee asks us to take administrative notice that Dr. Cuneo has repeatedly appeared as an employer's physician in our cases, always contrary to the interest of injured workers.   The employee argues the combination of his physical injuries and work-related psychological conditions have rendered him permanently totally disabled from his work.  He requests PTD benefits from the date of the employer's controversion of February 24, 1994. 


The employee also argues his past and anticipated diagnosis and treatment at the Mensana clinic have been reasonable and necessary.  He requests we award these medical benefits under AS 23.30.095(a).  He also requests reasonable attorney fees and costs under AS 23.30.145(b), based on his affidavits.  

 
The employer concedes the presumption of compensability has been raised by the opinions of the treating physicians, but contends the reports of Drs. Cuneo and Chittenden rebut the presumption.  The employer argues the employee's treating physicians relied on the employee's recitation of his medical history.  The treating physicians had not reviewed the employee's complete history of medical records, but the employer's various doctors had.  Therefore, it argues, we should give greater weight to the opinions of the employer's chosen physicians.  The employer's physicians find the employee's work injuries have long-resolved.


It argues no physician has restricted the employee from vocational rehabilitation, only the psychologist, Dr. Kaufman.  The employer's physicians have released the employee to return to work.  It argues we should find the employee not permanently or totally disabled from work.  


It also argues the employer's physicians have not found the employee to suffer thoracic outlet syndrome.  It contends the claimed medical benefit should be denied as not necessary or reasonable.  Because the employer's physicians find the employee's work injuries have resolved, surgery of the neck should not be compensable.  
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
PERMANENT TOTAL DISABILITY BENEFITS

The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  "PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts."  AS 23.30.120 provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


In our analysis, we must first apply the statutory presumption of compensability.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Here, the employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court held in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), that the presumption of compensability applies to claims for PTD benefits.  Id. at 1279-1280.  In this case, the employee's physicians have restricted the employee from work, the employee's rehabilitation specialist determined he could not complete a reemployment benefits plan, and the employee testified concerning his continuing disability since February 24, 1994.  In accord with the court's ruling in Meek, we find the presumption of compensability at AS 23.30.120(a) has attached to his claim for PTD benefits.  See Williams v. Knik Sweeping, AWCB Decision No. 98-0297 (December 1, 1998).


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related, permanent, or total. See Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869. 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work-related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work-related, permanent, or total.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  In their depositions, the employer's medical examiners, Drs. Brodsky, Cuneo, and Chittenden, testified the employee is able to return to work.  We find this deposition testimony is substantial evidence, when viewed in isolation, rebutting the presumption that the disability is total and permanent. 


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


In a claim for PTD benefits, the employee must prove by a preponderance of the evidence that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," that he is at best "an 'odd lot' worker."  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996).   The term "oddlot," is explained in Hewing v. Peter Keiwit & Sons, 585 P.2d 182 (Alaska 1978), by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).  Hewing, 585 P.2d., at 187.  Total disability is work injury-related inability to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966).


In order to determine whether there is regular and continuous work available which is "suited to [the employee's] capabilities," we consider the factors identified by the Alaska Supreme Court in Hewing.  The factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Hewing, 585 P.2d, at 185.  Applying the factors outlined in Hewing, Roan and Sulkosky, we must determine whether the employee has the physical abilities and vocational skills necessary to work in jobs which are regularly and continuously available.   


Based on the consistent medical evidence in the record, we find the employee was injured in the course and scope of his work with the employer.  Based on our review of the entire record, and especially on the deposition testimony of his treating physician, Dr. Skeem, and his treating psychologist, Dr. Kaufman, we find the preponderance of the available evidence shows the employee suffers from continuing, disabling physical and psychological symptoms from his work injury, which prevent him from working.


We find by the preponderance of the evidence that the employee has been unable to successfully participate in a reemployment benefits plan from May 4, 1993, and continuing.  This finding is based on our review of the record, and especially based on the deposition testimony of Drs. Skeem and Kaufman, on the hearing testimony of rehabilitation specialist Spooner, and on the May 4, 1993 letter from the RBA, terminating the employee's reemployment benefits plan. 


We recognize the employee is successfully acting as the mayor of a small community.  Nevertheless, this position is so limited in duties and time requirements, that we find this specific position is an oddlot job.  See Fleming v. Municipality of Anchorage, AWCB Decision No. 98-0226 (September 2, 1998), at 13-14.

  
Based on the medical record, the hearing testimony of rehabilitation specialist Spooner and of the employee, and the deposition testimony of Drs. Skeem and Kaufman, we find there is no regular and continuous work available which is suited to the employee's capabilities in the labor market.  We find the employee is "oddlot," as that term is explained in Hewing.   


Considering the employee's age, physical limitations, limited functional capacities, education, and work experience, we find no suitable gainful employment is steadily or continuously available for the employee in the labor market.  We find the employee is permanently and totally disabled.  Accordingly, we conclude the employee is entitled to PTD benefits under AS 23.30.180 from February 24, 1994, and continuing.  


The Alaska Supreme Court made it clear in Meek, 914 P.2d, at 1278-1279, that PTD benefits do not prohibit additional vocational services, nor are PTD benefits to be interpreted to forestall the possibility of the employee eventually finding remunerative employment.  We encouraged the parties to continue the attempt to enable the employee to return to the work force. 


II.
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other 
attendance of treatment, nurse and hospital service, medicine, 
crutches, and apparatus for the period which the nature of the 
injury or the process of recovery requires. . . .


The statutory presumption of compensability at AS 23.30.120(a) also applies to claims for continuing medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska‑Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Superior Court June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska‑Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska S. Ct. June 1, 1983).


In this case, the employer did not dispute the compensability of the employee's work injury, and it has provided medical benefits.  We find the employee's testimony concerning the continuity of his symptoms is sufficient evidence to raise the presumption of the compensability of his claimed medical benefits.  Wolfer, 693 P.2d at 871.  


We also find the deposition testimony of Drs. Cuneo and Chittenden, that the employee's work injuries have completely resolved and that further tests or treatment are not warranted, is substantial evidence rebutting the presumption of compensability of the employee's treatment at the Mensana clinic.  Smallwood, 623 P.2d at 316;  Kessick,  617 P.2d at 757.


We note that cervical problems related to the employee's work injury were identified by Drs. Smith, Dittrich, James, Weidell, Asher, Hendler, and Skeem, as well as by the employer's physician, Dr. Schofferman.  Thoracic outlet syndrome was identified by Drs. Asher and Hendler, and subsequently confirmed by Dr. Skeem.  The diagnosis performed, and treatment recommended, at the Mensana clinic were approved by the employee's treating physicians, Drs. Skeem and Hendler.  Based on the entire medical record, and especially on the opinions of the employee's treating physicians, we find by the preponderance of the evidence that the employee's diagnosis and treatment for those conditions at the Mensana clinic is necessary and reasonable.  Saxton, 395 P.2d at 72.  We conclude the employee is entitled to medical benefits under AS 23.30.095(a) for his necessary and reasonable medical diagnosis and treatment at the Mensana clinic.


III.
INTEREST

Also, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association 860 P.2d at 1191.  The employee is entitled to interest from the employer on all outstanding, past-due PTD benefits and medical beneifts awarded by this decision, from the dates on which payments were due. 



IV.
ATTORNEY FEES AND LEGAL COSTS 


AS 23.30.145 provides, in part:



(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  


8 AAC 45.180 provides, in part:


(d)(1) An request for a fee under AS 23.30.145(b) must be 
verified by an affidavit itemizing the hours expended. . . .


(f) The board will award an applicant the necessary and 
reasonable costs relating to the preparation and presentation 
of the issues upon which the applicant prevailed at the 
hearing on the claim.  The applicant must file a statement 
listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in 
connection with the claim. 


We found the employer liable for this claim, and that it resisted paying medical and PPI benefits.  Consequently, we can award fees and costs under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).  The employee seeks an award of reasonable attorney fees and reasonable legal costs under subsection (b) for the benefits obtained.  We find the employee retained an attorney who successfully prosecuted his claim, securing PTD benefits from February 24, 1994 continuing; and we find he incurred legal costs.  We find this claim was complicated and tenaciously litigated.  

   
The employee submitted affidavits of itemized attorney fees and legal costs.  He claimed a total of $22,190.00 in reasonable attorney fees in his affidavits.  In the affidavits, he claims $1,384.00 in paralegal costs, and $5,162.70 in other legal costs.  The employer made no objection to accuracy of the affidavits or the reasonableness of the fees or costs.  


In Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997), we found $195.00 per hour to be a reasonable fee for this attorney, considering his experience and expertize.  Now, approximately one-and-a-half year later, we find his fee increase of $5.00 per hour to be reasonable.


Based on our review of the affidavits and the record, and considering the benefit to the employee, we find the itemized attorney fees and costs to be reasonable and appropriate. We will award reasonable attorney fees of $22,190.00, and legal costs of $6,546.70 under AS 23.30.145(b).  

ORDER


1.
The employer shall pay the employee PTD benefits under AS 23.30.180 for the period February 24, 1994, and continuing.


2.
The employer shall provide medical benefits to the employee under AS 23.30.095(a) for treatment at the Mensana clinic, in accord with this decision and order.


3.
The employer shall pay the employee interest under 8 AAC 45.142 on late-paid PTD benefits and medical benefits.


4.
The employer shall pay the employee $22,190.00 in reasonable attorney fees, and $6,546.70 in reasonable legal costs, under AS 23.30.145(b).


Dated at Anchorage, Alaska this        day of December, 1998.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters, Designated Chairman



___________________________________



Valerie K. Baffone, Member



___________________________________



Philip E. Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Glenn D. Thompson, employee / applicant; v. Alyeska Pipeline Service Co. (self-insured), employer / defendant; Case No. 8928653; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this        day of December, 1998.

                             
_________________________________

                             
Sierra McKeever, Clerk
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